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Notice of Appeal and Statement of the Reasons Thereof 

j 

Pursuant to the provisions of Section 402 (b) (2) of the 
Communications Act of 1934 and of Section 10 (a), (b) and 
(c) of the Administrative Procedure Act of 1946, KFAB 
Broadcasting Company gives notice of this, its appeal from 
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actions of the Federal Communications Commission an¬ 
nounced May 13, 1948 and October 21, 1948. By the for¬ 
mer action, it granted an application of May Broadcasting 
Company for authority to construct and operate a radio- 
television broadcasting station at Omaha, Nebraska; by 
the latter action, it denied the petition of the appellant 
that the Commission reconsider and set aside its earlier 
action so that the pending application of the appellant for 
such a station might be considered jointly with the May 
application. The appellant is aggrieved and adversely af¬ 
fected by each of these actions and each of those actions is 
unlawful and beyond the scope of the statutory authority 
of the Commission as more particularly appears below. 

KFAB Broadcasting Company 

By Paul M. Segal 
George S. Smith 
Philip J. Hennessey 
Its Attorneys 

November 5, 1948 

B Statement of the: Proceedings 

L Section 303 of the Communications Act of 1934 and 
particularly sub-sections (a) to (d) inclusive thereof, au¬ 
thorizes the Federal Communications Commission to make 
allocations of frequencies for the establishment and mainte¬ 
nance of a radiotelevision broadcasting service and to do 
this in pursuance of other provisions of the Communica¬ 
tions Act requiring such allocation to represent a fair and 
equitable distribution of facilities and to develop a nation¬ 
wide system of service as well as an advancement of the art. 

2. Under this authorization, the Commission, prior to 
December 26,1947, made an allocation of all then available 
television frequency channels to the various communities 
within the United States, which, in the opinion of the Com¬ 
mission, were entitled to the use of such channels. Such 
allocation was published by the Commission as Section 
3.606 of its Buies and Regulations. 
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3. The foregoing allocation provided that the Metropoli¬ 
tan Area of Omaha, Nebraska, was to receive only three 
channels (for convenience, the Commission numbered all 
the available channels consecutively; those assigned to 
Omaha are numbered 3, 6 and 7). The population of 
Omaha at the 1940 census was 287,269 persons. 

4. The foregoing regulatory provisions of the Commis- I 
sion were made simultaneously with allocations of chan¬ 
nels to other communities which, for example, provided that 
Corpus Christi, Texas (population 70,677) was to have four 
channels, Jackson, Mississippi (population 88,003) was to; 
have four channels, Pueblo, Colorado (population 62,039) 
was to have four channels, Sioux City, Iowa (population 
87,791) was to have four channels, Springfield, Missouri 
(population 70,514) was to have four channels, Waco,| 

Texas (population 71,774) was to have four channels. 
C 5. December 26, 1947, Radio Station WOW, Inc., 
filed its application for authority to construct and 
operate a radiotelevision broadcasting station at Omaha. 

6. At the time of the filing of that application and at all 
times hereinafter mentioned, it was the announced and ef¬ 
fective policy of the Commission to withhold action upon all 
applications for such authorizations for a period of 30 days 
during which time the Commission ascertained from an 
inspection of the application whether or not the require¬ 
ments of statute and Commission regulations were fulfilled 
by the application. At the conclusion of the 30-day pe¬ 
riod, the Commission policy provided that the Commission 
would promptly act upon the application and in such action 
grant the application, if proper in form and substance, un¬ 
less at the time of consideration, the Commission had be¬ 
fore it a number of applications greater than the number 
of available frequencies, in which case, the foregoing 
policy required that such applications be designated for 
joint and comparative hearing. 

7. Pursuant to the foregoing policy, the Commission 
granted the application of Radio Station WOW, Inc., Jan- 

i 

i 

i 
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nary 30,1948. No petition for rehearing was filed regard¬ 
ing that grant. 

8. Prior to February 26,1948, and thereafter at all time 
mentioned herein, it was the uniform and effective policy 
of the Commission to discourage and reject applications for 
any radiobroadcasting facilities which were filed and 
prosecuted by persons who were non-residents of the com¬ 
munity sought to be served, who were without “roots in 
the community” enabling them to fill and administer the 
public service and program needs of the local community. 

9. May Broadcasting Company is a corporation of Shen¬ 
andoah, Iowa, engaged exclusively in the operation of 
radiobroadcasting station KM A at Shenandoah. Its execu¬ 
tive personnel and ownership are at Shenandoah, Iowa. 
The corporation and its personnel are, under the rules and 

standards of the Commission, primarily concerned 
D with understanding and serving the needs of Shen¬ 
andoah and the territory adjacent and tributary 
thereto. The corporation and its executive personnel are 
without substantial connection with or interests in the 
Metropolitan Area of Omaha. 

10. February 26, 1948, May Broadcasting Company filed 
with the Commission an application for authority to con¬ 
struct and operate a radiotelevision broadcasting station 
at Omaha designed and intended to render service primarily 
to the Omaha Metropolitan Area. 

11. KFAB Broadcasting Company, the appellant herein, 
is licensee of radiobroadcasting station KFAB located at 
Omaha and serving the Omaha Metropolitan Area and the 
area adjacent and tributary thereto. Its executive and ad¬ 
ministrative personnel are trained and experienced in the 
recognition and service of the needs of the Omaha area. 

12. March 30,1948, the appellant filed its application for 
authority to construct and operate a radiotelevision broad¬ 
casting station at Omaha. This application is, in form and 
substance, proper and meritorious and the granting thereof 
was, as of the time of its filing and now is, in full conform¬ 
ity with public interest, convenience and necessity. 
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13. From March 30, 1948, and continuously thereafter 
until May 13, 1948 or October 21, 1948, the applications of 
May Broadcasting Company and the appellant were simul¬ 
taneously pending before the Commission for its considera¬ 
tion and action. 

14. Throughout this period of time (the WOW applica¬ 
tion having been granted) there were under the terms of 
Section 3.606 of the Buies and Regulations of the Com¬ 
mission, only two television channels available for assign^ 
ment at Omaha. 

15. During the period March 30, 1948 to May 13, 1948, 
the Commission knew and was charged with knowledge 
that there were in course of preparation and were con¬ 
tinuously being filed a large number of applications 

E for television stations in the Metropolitan Areas of 
the United States. The Commission further knew 
and was charged with knowledge that it was a matter of 
certainty that the number of such applications in course 
of preparation and being filed would far exceed the num¬ 
ber of available channels specified in its Section 3.606. 

16. Section 3.606 of the Rules and Regulations of the 
Commission assigned a total of 396 channels to the Metro¬ 
politan Areas of the United States, of which 180 chan¬ 
nels were assigned to the 50 largest such areas. January 
1, 1948, there were 84 applications pending for television 
channels and 72 assignments already made. May 13, 1948, 
the expansion of requests was such that there were 247 
applications pending and 98 assignments made; in the 
short period May 13 to June 1, ten additional applications 
were filed and four additional assignments were made. 

17. During the period immediately before and after the 
dates above mentioned, applications for new television sta¬ 
tions in Metropolitan Areas were being filed, were accumu¬ 
lating and were being acted upon by the Commission to the 
extent indicated in the following tabulation: 


i 
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No. Appln’s 

Total 

CP’s 

Total 

Week 

Ending 

Filed 

Appln’s 

Authorized 

CP’s 

Jan. 

3 

6 

84 

1 

72 


10 

2 


3 



17 

8 


0 



24 

8 


3 



31 

16 


0 


Feb. 

7 

10 

106 

10 

87 


14 

16 


1 



21 

13 


0 



28 

15 


1 


Mar. 

6 

11 

156 

0 

89 


13 

10 


1 



20 

9 


3 



27 

7 


0 


Apr. 

3 

5 

183 

0 

93 

10 

15 


0 



17 

14 


0 



24 

14 


0 


May 

1 

7 

223 

3 

96 

8 

7 


0 



15 

19 

247 

1 

98 


22 

9 

256 

0 

98 


29 

7 

257 

4 

102 


G The extensive demands for television construction 
permits which were being made upon the Commis¬ 
sion in the 50 largest Metropolitan Areas of the United 
States as of May 15, 1948, is indicated by the following 
tabulation: 


AU allocated channels were assigned in: 


(1) New York 

(2) Los Angeles 

(3) Washington 

(4) Baltimore 


(5) Providence 

(6) New Haven 

(7) Dayton 

(8) Toledo 
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Demand exceeded supply: 

(9) Philadelphia 

(10) Boston 

(11) Detroit 

(12) San Francisco 

(13) Pittsburgh 

(14) Cleveland 

(15) Chicago 

(16) Buffalo 

(17) Albany 

(18) Milwaukee 

(19) Hartford-New Britain 

(20) Atlanta 

(21) Dallas 

(22) Toledo 


(23) Akron 

(24) Youngstown 

(25) St. Louis 

(26) Worcester 

(27) Richmond 

(28) Miami 

(29/ Allentown-Bethlehem 
(30) Indianapolis 
( 31) San Diego 

(32) Kansas City 

(33) Houston 

(34) New Orleans 

(35) Minneapolis-St. Paul 

(36) Seattle 


Channel supply equaled demand: 


i 


(37) Springfield 

(38) Birmingham 

(39) Lawrence 

(40) Omaha 

(41) Denver 


(42) Syracuse 

(43) Rochester 

(44) Lowell 

(45) Cincinnati 

(46) Scranton-Wilkes Barre 


Channel supply exceeded demand: 


(47) Memphis (50) Portland 

(48) Columbus (51) Norfolk- 

(49) San Antonio Newport 

Otherwise stated, it appeared to the Commission as of May 
15,1948, that in 36 of the 50 leading Metropolitan Areas of 
the United States either all available channels had been 
assigned or there were pending applications for more chan¬ 
nels than had been assigned; it further appeared to the 
Commission that in 10 of the remaining Metropolitan Areas 
the demand was, on May 15, 1948, equal to the supply; it 
further appeared to the Commission that in only 5 of those 
Metropolitan Areas would the channel supply exceed the 
demand; it further appeared to the Commission that 
H it was practically a matter of certainty that in those 
of the Metropolitan Areas where there were still 
available frequencies there would be filed at a rapid rate 
many additional applications. j 
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18. And on May 17, 1948, Central States Broadcasting 
Company, licensee of KOIL, a radiobroadcasting station at 
and serving Omaha, filed its application for authority to 
construct and operate a radiotelevision broadcasting sta¬ 
tion. 

19. During the long pendency of both the May and the 
KFAB applications and in view of the general allocations 
situation well known to the Commission, it was the duty 
of the Commission to consider the KFAB and the May ap¬ 
plications jointly and simultaneously particularly in view 
of the Commission’s knowledge that comparatively KFAB 
Broadcasting Company was the superior applicant in the 
point of merit. 

20. Notwithstanding that the KFAB application had then 
been pending some 44 days, the Commission, on May 13, 
1948, without reference to the KFAB application undertook 
to grant the application of May Broadcasting Company. 

21. Seasonably thereafter and on June 2, 1948, KFAB 
Broadcasting Company filed its petition for rehearing, ad¬ 
dressed to the Commission’s grant of the May application. 
A copy of that petition for rehearing is attached hereto as 
Exhibit “A” (printed passim at pp. 27-30). 

22. On the same day that the petition for reconsideration 
was filed, the Commission entered an order designating the 
KFAB application for hearing upon a comparative basis 
with the application of Central States Broadcasting Com¬ 
pany, filed May 18, 1948. 

23. No action was taken by the Commission upon the 
petition for reconsideration until October 21,1948, at which 
time the Commission in its FCC 48-2268 published a memo¬ 
randum opinion and order denying the petition of the ap¬ 
pellant That opinion and order is a joint opinion cover¬ 
ing identical situations in Omaha, Tulsa and Salt Lake 
City, indicating that similar difficulties had elsewhere been 

created. 

I 24. The appellant is informed and believes and so 

alleges upon information and belief that May Broad¬ 
casting Company has not, as yet, commenced the construe- 
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tion of its proposed station in Omalia and the appellant is 
serving a copy of this notice and statement npon counsel 
for that company. j 

Aggrieve ment j 

The appellant is aggrieved and is adversely affected by 
the foregoing actions of the Commission and shows: 

1. Had the Commission, as it should have, given joint 
consideration to the appellant’s application and that of 
May Broadcasting Company on May 13,1948, the Commis¬ 
sion would have granted the appellant’s application without 
a hearing and should have designated the May application J 
for hearing in view of the non-residence of the applicant. 
Had the Commission not regarded the non-residence of 
May Broadcasting Company as significant, the Commission 
would have granted both applications without hearing. 

2. In acting as it did and calling upon the appellant to 
go to hearing upon its application, the Commission has re- j 
quired the appellant to prepare an elaborate showing of I 
qualification, to engage counsel, to travel to and from 
Washington, to bring witnesses to Washington and other¬ 
wise to incur expenses and obligations in excess of ten 
thousand dollars. 

3. Had the Commission granted the appellant’s petition 
for reconsideration and, as it should, set aside the grant 
of the May application the hearing upon three competitive 
applications, namely; those of the appellant, May and Cen¬ 
tral States, would have been upon relatively simple issues 
(by reason of the non-residence of May Broadcasting Com¬ 
pany) and the hearing would result in a relatively prompt 
grant of the applications of the appellant and Central 
States and the denial of the application of May Broadcast^ 

ing Company. j 

J 4. In the hearing now provided for by the Com¬ 

mission, namely, a competitive hearing between the 
local licensees of two existing and meritorious broadcasting 
stations there are presented difficult and complex problems 
of proof and evaluation which will require elaborate, pro¬ 
tracted and expensive litigation. 
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5. Since the purported grant of the May application and 
during the pendency of the applications of the appellant 
and Central States Broadcasting Company, the Commis¬ 
sion on September 30, 1948, amended Section 1.371 of its 
Rules and Regulations by providing: 

(a) That pending consideration of certain rule-making 
procedures being conducted by the Co mmi ssion, there will 
he no further hearings upon pending applications for au¬ 
thority to construct television stations, no hearing dates 
will be scheduled and no further action will be taken; 
(b) There will, however, be no restraints or restrictions 
upon the construction and operation of stations for which 
construction permits have been authorized; 

which is to say, that by its action of September 30,1948, it 
has undertaken to provide that the May Broadcasting Com¬ 
pany may go forward with the construction of a station 
whereas the appellant and Central States Broadcasting 
Company may not even have a date fixed for a hearing 
upon their competing applications for the one remaining 
channel for television station at Omaha. 

STATEMENT OF THE REASONS FOR THE APPEAL 

The actions of the Commission herein complained of are 
arbitrary, capricious and unlawful, they are beyond the 
scope of the authority conferred upon the Commission by 
the Communications Act of 1934, they transgress the rights 
of the appellant accorded by that Act and they violate the 
procedural and substantive requirements of the Act and 
the guarantees of due process of law. 

K 1. Section 3.606 of the Rules and Regulations of 
the Commission is invalid and contrary to law in so 
far as it undertakes capriciously to provide a discrimina¬ 
tory allocation of only three television stations to the Met¬ 
ropolitan Area of Omaha. 

2. The Commission erred in regarding its grant to May 
Broadcasting Company of May 13, 1948, as an effective 
and outstanding grant as of May 18, when the application 
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i 

j 
i 

of Central States Broadcasting Company was filed, in that 
the 20-day period provided by Section 405 of the Commnni- , 
cations Act of 1934 had not elapsed and the grant was, in 
effect, suspended by the filing, on June 2, 1948, of the ap- | 
pellant’s petition for reconsideration,—so that on June 2, 
1948, when the Commission considered the appellant’s ap¬ 
plication, it should have designated all three applications j 
for joint and competitive hearing as for two channels and 
thus mutually exclusive and contemporaneously pending. 

3. The Commission erred in view of all the circumstances 
of the present and particular case in acting independently 
upon the May Broadcasting Company application on May 
13, 1948, at a time when the application of the appellant! 
had been before the Commission for a period of 44 days 
and the Commission well knew or should have known that 
the KFAB applicant was superior to that of May and that 
an additional application or applications would inevitably 
be filed. 

4. The Commission erred in denying without hearing ap¬ 
pellant’s petition for rehearing. 

KFAB Broadcasting Company 

By Paul M. Segal 
George S. Smith 
Philip J. Hennessey 
Its Attorneys 

November 5,1948 j 



Q United States Court of Appeals for the 

District of Columbia Circuit i 

Filed Nov 16 1948 

i 

Notice of Intention to Intervene 

Comes now May Broadcasting Company, by its attor¬ 
neys, and pursuant to Section 402 (d) of the Communica¬ 
tions Act of 1934, as amended (47 U. S. C. sec. 402 (d)), 
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files herewith its Notice of Intention to Intervene in the 
above-entitled proceeding. In support of this notice it is 
shown as follows: 

31 In July 1947 the Federal Communications Commission 
allocated television channels 3, 6 and 7 to the Omaha-Coun¬ 
cil Bluffs Metropolitan District. On December 26, 1947 
Radio Station WOW, Inc. filed an application for television 
channel number 6 at Omaha, Nebraska. The Commission 
granted that application on January 30, 1948. On Febru¬ 
ary 26,1948 the May Broadcasting Company filed an appli¬ 
cation for television channel number 3 at Omaha. On 
March 30, 1948 KFAB Broadcasting Company filed an ap¬ 
plication for television channel 7 at Omaha. On May 13, 
1948 the May Broadcasting Company application for chan¬ 
nel number 3, not being mutually exclusive with the 
R KFAB Broadcasting Company application for chan¬ 
nel number 7, the Commission (pursuant to its policy 
of processing applications in the order of their filing) 
granted the application of May Broadcasting Company for 
channel number 3 in Omaha. On May 17, 1948 Central 
States Broadcasting Company filed an application for tele¬ 
vision channel number 7 at Omaha, the same frequency re¬ 
quested by KFAB Broadcasting Company, both applica¬ 
tions thus becoming mutually exclusive. The two applica¬ 
tions were accordingly designated for consolidated hearing 
by an order entered June 2,1948. On the same day KFAB 
filed a petition for rehearing protesting the Commission’s 
grant of the May Broadcasting Company application and 
requesting that that grant be set aside and that all three 
applications be consolidated for a comparative hearing. 
The Commission on October 21,1948 published a memoran¬ 
dum opinion and order denying the KFAB Broadcasting 
Company petition. On November 5, 1948 KFAB Broad¬ 
casting Company filed the above-entitled appeal in this 
Court from the actions of the Federal Communiactions 
Commission announced May 13,1948 and October 21, 1948. 

2. The relief requested by appellant herein directly af- 
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fects the television construction permit which the Commis¬ 
sion granted the May Broadcasting Company on May 13, j 
1948. Pursuant to that construction permit the May Broad¬ 
casting Company has already expended sums in excess of 
$125,000 for studio and transmitter sites, studio buildings, 
equipment, etc. Appellant seeks to have that con- i 
S struction permit set aside and to require the May 
Broadcasting Company to participate in a compara¬ 
tive hearing, notwithstanding the fact that at the time the 
grant was made on May 13, 1948 the May Broadcasting j 
Company application for channel number 3 was not mu¬ 
tually exclusive with any other application then pending 
before the Commission. The appeal taken herein is an 
attack on the procedure which the Commission has uni¬ 
formly followed of processing applications in the order of j 
their filing and of making individual grants in that order | 
provided that at the time the grant is made the application ; 
is not mutually exclusive with other applications then pend¬ 
ing. • | 

3. It follows that the relief requested by appellant would! 
cause substantial and irreparable damage to May Broad¬ 
casting Company. 

Wherefore, May Broadcasting Company desires to inter¬ 
vene in this appeal as a person who would be aggrieved and 
whose interest would be adversely affected by a reversal or 
modification of the actions of the Commission upon which 
this appeal has been taken. 

Respectfully submitted, 

MAY BROADCASTING COMPANY 

i 

By: Haley, McKenna & Wilkinson 
/s/ Andbew G. Haley i 

/s/ James A. McKenna, Jr. j 

/s/ Vernon L. Wilkinson 

Its Attorneys 



November 1948 
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3-4 Federal Comnmnications Commission 

Feb. 25, 1948 

Excerpt from Application 

Name and post office address of applicant: 

May Broadcasting Company, Lowell & Elm Streets, 
Shenandoah, Iowa 

Send notices and communications to: 

Owen Saddler, Mgr., Station KMA, Shenandoah, Iowa. 

Andrew G. Haley, 1101 Conn. Ave., N.W., Washington, 
D. C. 

L Requested Facilities: 

Frequency: Channel 3 
Power in Kilowatts—Night 5 kw, Day 5 kw 
Minimum hours operation daily: 4 
Hours of operation: Unlimited 
Type of Station: Television 
Location of main studio: Omaha, Nebraska 
• ••••••••• 

53 Federal Communications Commission Feb 25 1948 

Exhibit # 3 

PROGRAM PLANS AND POLICIES 

Applicant is thoroughly cognizant of the fact that the art 
and techniques of television are as yet largely undeveloped. 
Being the owner and operator of Radio Station KMA, which 
was established August 12, 1925, applicant was a pioneer 
in the development of aural broadcasting and would cer¬ 
tainly assume its full measure of responsibility in the de¬ 
velopment of the service, techniques, art, and possibilities 
of television. 

In the event that application is approved, applicant will 
operate its television station in conjunction with;44s. AM 
operation and will call upon the experience and skill of some 
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of its present staff members of KM A, as well as acquire the 
services of new members especially trained, for presenting 
the finest television programs available in the Middle West. 

Because of the current pioneering status of television, 
and the lack of distribution of television receivers, appli¬ 
cant plans initially to limit its operating hours to a mini¬ 
mum of 4 hours daily 7 days per week, making a total of 
about 28 operating hours weekly. With the development of 
local program resources and an increase in the number of 
television receivers, the applicant will expand its operating 
schedule as quickly as possible. 

Applicant will strive above all to present a balanced pro¬ 
gram schedule that will provide maximum service to the 
television audience. It will strive to obtain a satisfactory 
network affiliation as soon as possible so that the finest of 
programs on a national basis will be available. It will put 
proper emphasis on special events, on-the-spot news cover¬ 
age, and sports, for it believes that these fields are ones in 
which television has unique opportunities. 

Inasmuch as Omaha is one of the important cultural and 
market centers of the Middle West, applicant will 
54 work closely with the universities, schools, little 
theatre groups, the livestock and grain exchanges, 
the U. S. Weather Bureau, the art galleries, and farm group 
meetings held there every month. Due emphasis will be put 
on a children’s hour which will be broadcast daily in the 
early evening. Extensive use will also be made of film s. Ifi 
brief, a balanced schedule of entertainment, educational, 
religious, agricultural, fraternal, governmental, civic, news, 
and sports programs will be presented. 

Applicant has earned an enviable reputation through its 
operation of Radio Station KMA. It has won cherished 
awards for its farm service programming ( Variety , 1940, 
1947); it shared an award with WDSU, New Orleans, from 
the Alfred I. duPont Radio Awards Foundation in 1945 for 
its educational programs. Chapters 26 and 27 of “Com 
Country” by Homer Croy, Duell, Sloan and Pearce, 1947, 
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signalized KMA as the radio station which has become part 
of the folkways and mores of a people. Applicant would, 
therefore, strive mightily to operate its television station 
as closely to the needs, culture, and services of its audience 
as it has its AM facility. In fact, a conjunctive operation 
between Omaha (where the television station would be lo¬ 
st ed) and Shenandoah, Iowa (the location of KMA) would 
do much to make this goal a reality. Omaha is only 40 air¬ 
line miles from Shenandoah and the trained personnel and 
program resources available in each city would augment the 
broadcasting possibilities from the other. One example of 
how such a conjunctive effort could implement program re¬ 
sources is the field of special program missions: in 1947 
the Farm Service Director of KMA went to Greece and 
Italy to broadcast back, through the ABC Network and spe¬ 
cial wire recordings, reports to the American people on the 
work of UNRRA and how their grain and livestock was 
being used to rehabilitate the people of Europe. On Febru¬ 
ary 21, 1948 these same KMA program men set sail for 
Guatemala on another mission to report back to their listen¬ 
ers on the success of the American Tropical Research Cen¬ 
ter in Antigua, Guatemala and how soon their dis- 
55 coveries can be put to practical use on American 
farms. With a television station available to them, 
these men with cameras and recording equipment could 
make vivid on-the-scenes reports that not only would be of 
practical service to the broadcast audience, but actually do 
much towards creating national understanding and brother¬ 
hood. • 

Applicant would also make extensive efforts to create 
programs that would attract commercial sponsorship. Ap¬ 
plicant feels that television, like other businesses, enjoys its 
greatest opportunity for growth and improvement when 
it is self-supporting. On the other hand, applicant is well 
aware that commercial sponsors will not be available in the 
beginning and that it will be necessary to operate at a loss 
for some months. As the field of television advertising de¬ 
velops, the applicant would increase its commercial broad- 
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casting time, bnt it does not expect to make available more 
than approximately 70% of its program time to commercial 
sponsorship. Applicant would put special emphasis on pub¬ 
lic interest programs, whether commercial or sustaining, at ; 
all times of day and would make sure that a large portion j 
of its own sustaining time would be devoted to programs in 
the public service. 

• • • • • • • • • • 

•i 

59 Federal Communication Commission 

Mar. 30,1948 

' ; 

Excerpt from Application 

Name and post office address of applicant: 

KFAB Broadcasting Company, 13th and “N” Streets, 
Lincoln 1, Nebraska 

Send notices and communications to: 

Mark W. Bullock, Chief Engineer, Box 1433, Lincoln 1, j 
Nebraska 

1. Bequested facilities: j 

Frequency: 174-180 Me., Channel 7 
Power in kilowatts: Visual 24.4 kw, Day Same 
Minimum hours operation daily: 2 
Hours of operation: Unlimited 
Type of station: Television 
Location of main studio: Omaha, Nebraska 


65 19. Does applicant or any party to this application 

have now, or has applicant or any such party had, j 
any interest in, or connection with, the following: * I 

(a) Any standard, FM, or television broadcast station? 
Yes. I 


(1) Name of party having such interest: KFAB Broad-i 
casting Co. 

(2) Nature of interest or connection (giving dates):: 
Licensee. 

j 

1 j 
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(3) Name of other applicant or call of station: KFAB, 
Omaha. 

(4) File number: BL-2500, BZ-2320. 

(1) Name of party having such interest: KFAB Broad¬ 
casting Co. 

(2) Nature of interest or connection (giving dates): 
Permittee. 

(3) Name of other applicant or call of station: KFAB- 
FM, Lincoln. 

(4) File number: BMPH-1403. 

(1) Name of party having such interest: KFAB Broad¬ 
casting Co. 

(2) Nature of interest or connection (giving dates): 
Applicant. 

(3) Name of other applicant or call of station: KFAB 
Renewal 

(4) File number: 


70 13. State applicant’s general plans for staffing the 

station, including the number of employees in each 
department (i.e., program, commercial, technical, etc.), and 
the names, residence and citizenship of the general man¬ 
ager, station manager, program director and other depart¬ 
ment heads who have been employed or whom the applicant 
expects to employ. 

Citizen- 

Title Name Residence ship 

General Manager Harry Burke Omaha, Nebr. TJ.S.A. 

Program Director L. A. Miller Lincoln, Nebr. U.S.A. 

Chief Engineer Mark W. Bullock Lincoln, Nebr. U.S.A. 
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Letter 

113 April 15,1948 

Civil Aeronautics Administration 
Department of Commerce 
Washington 25, D. C. 

Attention: Chief, Aids & Hazard A-59 
Subject: May Broadcasting Company 
Type of facilities: Television 
File No. BPCT-347 
Location: Omaha, Nebraska 

i 

Gentlemen: j 

The subject applicant, whose mailing address is Station 
KM A, Shenandoah, Iowa, has submitted the attached in¬ 
formation in an application for construction permit for a 
new commercial television station in Omaha, Nebraska. 

It is requested that the Commission be advised as to the 
type of obstruction markings the applicant shall be re¬ 
quired to install pursuant to Section 303 (q) of the Com¬ 
munications Act of 1934, as amended. 

Please return the attached reference material, other than 
Form V-G (Antenna), with your reply. 

Very truly yours, 

j 

T. J. Slowie 
Secretary 

Enclosures 
HN :abc :tvb/E 
cc: Broadcast License 
cc: Mr. Harris, Room 7430 
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114 Received May 5 1948 

Letter 


DEPARTMENT OP COMMERCE 
CIVIL AERONAUTICS ADMINISTRATION 
WASHINGTON 25 


May 4,1948 

The Secretary 

Federal Communications Commission 
Washington, D. C. 

Attention: Mr. J. A. Willoughby, Assistant Chief Engineer 

Subject: New Commercial Television Station 
Omaha, Nebraska 
File No. BPCT-347 
May Broadcasting Company 

Bear Sir: 

The Administration will interpose no objection to an¬ 
tenna construction described in your letter of April 15, 
1948, provided the tower is marked in accordance with 
FCC Specification “A-4-a”. 

The reference material, other than Form V-G (Antenna), 
is returned herewith as requested. 


i 

Enclosures 


Very truly yours, 

H. 0. Strawn 
For H. W. Howard 
Chief f Airways Engineering Division 
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Letter 

115 May 13,1948 

Civil Aeronautics Administration 
Department of Commerce 

Washington 25, D. C. j 

Attention: Chief, Aids & Hazard, A-59 
Applicant: KFAB Broadcasting Company 
Type of facilities: Television 
File No. BPCT-390 
Location: Omaha, Nebraska 

i 

i 

Gentlemen: 

The subject applicant, whose mailing address is 13th and 
N Streets, Lincoln 1, Nebraska, has submitted the attached 
information in an application for construction permit for 
a commercial television station in the Omaha area. 

It is requested that the Commission he advised as to the 
type of obstruction markings the applicant shall be required 
to install pursuant to Section 303 (q) of the Communica¬ 
tions Act of 1934, as amended. 

Please return the attached reference material, other than 
Form V-G (Antenna), with your reply. 

Very truly yours, 

T. J. Slo wee 
Secretary 

i 

Enclosures 


116 F. C. C. Form No. 380 File No. BPCT-347 

Call Letters KMA-TV 

UNITED STATES OP AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 

i 

Television Broadcast Station Construction Permit. 


Subject to the provisions of the Communications Act of 
1934, subsequent Acts, and treaties, and all regulations 


i 

i 
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heretofore or hereafter made thereunder, and further sub¬ 
ject to the conditions set forth in this permit, authority is 
hereby granted to May Broadcasting Company to construct 
a television transmitter station located and described as 
follows: 

1. Location of transmitter: State Nebraska County 
Douglas City or Town Omaha 

Street and number 2615 Farnam Street 

North Latitude: Degrees 41 Minutes 15 Seconds 35 

West Longitude: Degrees 95 Minutes 56 Seconds 58 

2. Location of main studio: State Nebraska County 
Douglas City or Town Omaha 

Street and number 2615 Farnam Street 

3. Description of transmitting equipment: 

Visual GE TT-7A rated power 5.0 kw, 

Operating power output 5.0 kw. 

Aural GE TT-8A rated power 2.5 kw, 

Operating power output 2.5 kw. 

4. Description of antenna system: 

GE TY-12 c. Power gain 3.77. 

Horizontal field pattern: Omnidirectional. 

Antenna supporting structure: 400 ft. tower 
Overall height above ground: 449 ft. 

Tower to be painted and lighted in accordance with 
attached specifications. 

5. Operating assignment: 

(a) Frequency 60-66 Megacycles. (Channel No. 3). 

(b) Effective radiated power: Visual 17.8 kw., 
Aural 8.9 kw. 

(c) Antenna height above average terrain 510 feet. 

(d) Hours of operation—Unlimited. 

6. Date of required commencement of construction 

July 13,1948. 

7. Date of required completion of construction 

January 13,1949 

8. Equipment and program tests may be conducted pur¬ 
suant to Sections 3.616 and 3.617 of the Commission’s rules, 
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j 


following the completion of construction in exact accord 
with this permit. The authority herein contained to con¬ 
duct tests shall not be construed as a television broadcast 
station license, but only to make tests incident and neces¬ 
sary to proper construction of the station, and the Com¬ 
mission reserves the right to cancel or modify such author¬ 
ity. j 

9. This permit shall he automatically forfeited if the 
station is not ready for operation within the time specified 
or within such further time as the Commission may allow 
unless completion of the station is prevented by causes not 
under the control of the permittee. 

Dated this 13th day of May, 1948 

By direction of the Federal Communications Commission, 

T. J. Slowie 

(Seal) Secretary ' 

i 

117 Date 5-13-48 

File No.* BPCT-347 j 
Call Letters* K E Y T 

OBSTRUCTION MARKING 
ANTENNA TOWERS(S) OR SUPPORTING 
STRUCTURE(S) 

The tower shall be painted throughout its height with 
alternate bands of international orange and white, termi¬ 
nating with international orange bands at both top and 
bottom. The width of the international orange bands shall 
be from 30 to 40 feet. The white bands shall be approxi¬ 
mately one-half the width of the international orange bands. 

The tower shall be cleaned or repainted as often as neces¬ 
sary to maintain good visibility. 

For night marking there shall be installed at the top of 
the tower a 300-m/m electric code beacon of the double 
Fresnel-lens type, or equal, equipped with two 500-w;att 
lamps (PS-40 clear, Code-Beacon type) and aviation red- 

* This specification is a part of and shall be attached to the current instru¬ 
ment of authorization. 
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color shades. Both lamps shall burn simultaneously. The 
beacon shall be equipped with a flashing mechanism pro¬ 
ducing not more than 40 flashes per minute with a luminous 
period of 1 second and a period of darkness of V 2 second, 
but not less than 20 flashes per minute with a luminous 
period of 2 seconds and a period of darkness of 1 second. 

At approximately one-half of the over-all height of the 
tower, a similar flashing 300-m/m electric code beacon shall 
be installed in such position within the tower proper that 
the structural members will not impair the visibility of this 
beacon from aircraft at any angle of approach. 

On levels at approximately three-fourths and one-fourth 
of the over-all height of the tower, at least one 100-watt 
lamp (A-21 clear, Traffic-Signal type) enclosed in aviation 
red Fresnel or prismatic (heat resisting preferred) ob¬ 
struction light globe, shall be installed on each outside cor¬ 
ner of the tower at each level. 

All lights shall be controlled by a light sensitive device 
adjusted so that the lights will be turned on at a north sky 
light intensity level of about thirty-five foot candles and 
turned off at a north sky light intensity level of about fifty- 
eight foot candles. 

At least 25 percent spare lamps of each type in use shall 
be provided for immediate replacement purposes. 

It is to be expressly understood that the issuance of the 
foregoing specifications is in no way to be considered as 
precluding additional or modified marking or lighting as 
may hereafter be required under the provisions of Section 
303 (q) of the Communications Act of 1934, as amended. 

118 Federal Communication Commission 

May 18 1948 

Excerpt from Application 

Name and post office address of applicant: 

Central States Broadcasting Co., Omaha National Bank 
Bldg., Omaha 2, Nebr. 

Send notices and communications to: 

James Stuart, Vice-President, 625 Stuart Bldg., Lincoln, 
Nebr. 
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1. Requested Facilities: 

Frequency: 60 to 66 me (Channel #3) 

Power in Kilowatts—See Section V-C 

Minimum hours operation daily: 4 

Hours of operation: Unlimited 

Type of Station: Television 

Location of main studio: Omaha, Nebraska 


Letter 

i 

181 DEPARTMENT OF COMMERCE j 

CIVIL AERONAUTICS ADMINISTRATION 

Washington 25 

May 28,1948 j 

The Secretary 

Federal Communications Commission 
Washington, D. C. 

Attention: Mr. J. A. Willoughby, Assistant Chief Engineer 

Subject: New Commercial Television Station 

Omaha, Nebraska ] 

File No. BPCT-390 j 

KFAB Broadcasting Company 

i 

J 

Dear Sir: 

The Administration will interpose no objection to an¬ 
tenna construction described in your letter of May 13,1948, 
provided the combined construction consisting of TV an¬ 
tenna and supporting tower is marked in accordance with 
FCC Specification “ A-4-a”. Lighting and marking of the 
lower one-third portion of the tower may be eliminated 
inasmuch as surrounding buildings shield the construction 
to that point. 

The reference material, other than Forms V-U, is re¬ 
turned herewith as requested. 

Very truly yours, 

/s/ H. Strawn 

for H. W. Howard 
Chief, Airways Engineering Division 

i 


Enclosures 
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FCC 48-1620 
21839 


BEFORE THE 

FEDERAL. COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In re Applications of 

File No. BPCT-390 
Docket No. 9009 

KFAB Broadcasting Company 
Omaha, Nebraska 

File No. BPCT-475 
Docket No. 9010 

Central States Broadcasting Company 
Omaha, Nebraska 

For Construction Permits for Television Stations 

Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 2nd day of 
June, 1948; 

The Commission having under consideration the above- 
entitled applications for construction permits for television 
broadcast stations at Omaha, Nebraska; and 

It Appearing, That the above applicants each request full 
time operation on channels allocated to the Omaha-Council 
Bluffs metropolitan district under Section 3.606 of the 
Commission’s Buies and Begulations; and 

It Further Appearing, That the applications exceed in 
number the unassigned television channels allocated to the 
Omaha-Council Bluffs metropolitan district; 

It Is Ordered, That pursuant to Section 309(a) of the 
Communications Act of 1934, as amended, the above-en¬ 
titled applications Are Hereby Designated for Hearing in 
a Consolidated Proceeding at a time and place to be desig¬ 
nated by the Commission upon the following issues: 
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1. To determine the legal, technical, financial and other 
qualifications of the applicant to operate and construct 
the proposed station. 

2. To obtain full information with respect to the nature 
and character of the proposed program service. 

3. To determine the areas and populations which may be 
expected to receive service from the proposed station. 

i 

183 Federal Communication Commission 

Jun 21948 

j 

before the 

FEDERAL COMMUNICATIONS COMMISSION 

File BPCT-347 [ 

In the Matter of an Application of 
May Broadcasting Company 
Omaha, Nebraska 
For Construction Permit for a 
New Commercial Television Station 

Petition for Rehearing 

KFAB Broadcasting Company, Omaha, Nebraska, peti¬ 
tions the Commission for rehearing in the above-entitled 
matter and requests that the Commission reconsider and 
set aside its action of May 13,1948 granting the application 
of May Broadcasting Company (File BPCT-347) for a con¬ 
struction permit for a new commercial television station at 
Omaha, Nebraska and restore the application to the status 
of a pending application to be considered at the same time 
as petitioner’s application is considered. 

In support, it is shown: 

1. May Broadcasting Company (hereinafter referred to 
as May) filed its application on February 26, 1948, specify¬ 
ing the use of Channel 3 in Omaha. 

2. KFAB Broadcasting Company (hereinafter referred 
to as KFAB) filed its application on March 30, 1948, speci¬ 
fying the use of Channel 7 in Omaha. 
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3. In November of 1945 the Commission adopted its allo¬ 
cation plan for television, which provided for three chan¬ 
nels for the Omaha-Council Bluffs area. One channel hav¬ 
ing previously been assigned, the applications of May and 
KFAB requested the only two remaining channels available 
in the area. 

184 4. Since the granting of the May application on 

May 13, 1948, another applicant, namely Central 
States Broadcasting Company, filed (on May 17, 1948) an 
application for a new commercial television station in 
Omaha, requesting the use of Channel #3. Therefore, 
there are now two pending applications for one available 
channel In applying Section 3.606 of the Buies and Regu¬ 
lations, it has been the uniform practice of the Commission 
to designate all applications for consolidated hearing 
whenever the number of applicants exceeded the number of 
available frequencies, irrespective of the specific channels 
which were requested by particular applicants. The Com¬ 
mission must in accordance with such practice now desig¬ 
nate for hearing the applications of KFAB and Central 
States Broadcasting Company. 

5. KFAB has suffered grievous injury by having the 
May application granted, while its application remained 
pending, in that it faces a comparative hearing with the 
newly filed application of Central States and this injury can 
be removed only by granting it the right to comparative 
consideration with the May application as well as with the 
newly filed application of Central States. 

6. While it has been held that “the Ashbacker case does 
not require that the Commission suspend the processing 
and granting of an application in an orderly manner consis¬ 
tent with sound administrative procedure merely because 
of a speculative possibility that some later change in cir¬ 
cumstances might render more difficult the likelihood of a 
grant at a later date of another application pending at the 
time of such prior grant” (In re Unity Corporation, et ah. 
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2 R. R. 132), it is shown in this case that the filing of 

185 a new application by Central States Broadcasting 
Company on May 17,1948, has removed the “specu¬ 
lative possibility” from a “later change in circumstances” 
and KFAB is therefore injured to the extent that it is now j 
faced with a comparative hearing with an application other \ 
than the May application. To deprive KFAB of a com- j 
parative hearing with May while requiring it to have a com¬ 
parative hearing with Central States is to thwart the ends j 
of justice and deprives petitioner of due process all of 
which is contrary to the spirit and the rule of the Ash- 
backer case. 

7. By the grant of the May application, KFAB (by vir- j 
tue of facing a comparative hearing only with Central! 
States Broadcasting Company for the use of one channel) I 
has been placed under a much greater burden than if con¬ 
sideration of its application had been given simultaneously 
with May and the relief requested will, if allowed, enable 
KFAB to compete not alone with Central States but with 
May as well for the use of either of two channels. Where 
the Commission is now faced with the problem of choosing 
between applicants since there are not sufficient channels 
available to permit grants to all pending applications for 
television stations in Omaha, it must, in the interest of the 
public, and particularly where the ends of justice will be 
served, set aside its grant of the May application and ac¬ 
cord it as well as all other applicants equal treatment and 
under its uniform practice designate all such applications 
for consolidated hearing. If KFAB is given a comparative 
hearing with May as well as with Central States, it will 
then have an equal opportunity to appear in a con- 

186 solidated hearing, after which the Commission may 
choose those applications to be granted on the basis 

of established factors such as, preference for local inter¬ 
ests, better plans for operation and better financial stand¬ 
ing (See Bamberger Broadcasting Service, Inc. et al., 3 
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R. R. 914 and Bamberger Broadcasting Service, Inc. et al, 
3 R. R. 1069). 

Respectfully submitted, 


June 2,1948 


KFAB Broadcasting Company, 

By George A. Smith 

Segal, Smith & Hennessey 
Its Attorneys 


188 Federal Communication Commission 

Jun 9 1948 

Reply to Petition for Rehearing 

'May Broadcasting Company, permittee of television sta¬ 
tion KEYT, Omaha, Nebraska, opposes the petition of 
KFAB Broadcasting Company requesting the Commission 
to reconsider and set aside its action of May 13,1948 grant¬ 
ing the application of May Broadcasting Company at 
Omaha (File BPCT-347), and requesting the Commission 
to restore the application to a pending status. In reply to 
KFAB’s petition it is shown: 

1. The Commission has allocated three commercial tele¬ 
vision channels to Omaha, Nebraska, and Council Bluffs, 
Iowa—Channels 3, 6 and 7. 

2. Radio Station WOW, Inc., was granted a construction 
permit on January 30, 1948 for Channel 6 in Omaha. 

3. May Broadcasting Company filed an application for 
Channel 3 in Omaha on February 26, 1948. More than a 
month later, on March 30, 1948, KFAB Broadcasting Com¬ 
pany applied for Channel 7 in Omaha. 

4. The Commission, taking the applications up in the 
order of their filing dates, granted the May Broadcasting 
Company application on May 13, 1948. On that date the 
May Broadcasting Company was the only applicant re¬ 
questing Channel 3 in Omaha, and KFAB was the only 
other applicant then pending for a television station in 
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Omaha, its application being for Channel 7. Hence, the 
grant of Channel 3 to May Broadcasting Company 
189 on May 13, 1948 created no Ashbacker problem; one 
channel (the very one sought by KFAB) was still 
available and no other application was then pending in 
Omaha. 

5. On May 17, 1948, four days after the Commission 
granted the May Broadcasting Company application. Cen¬ 
tral States Broadcasting Company filed an application in 
Omaha for Channel 3, subsequently amended to Channel 7. 
Since Central had no application on file when the May 
Broadcasting application was granted on May 13, 1948, it 
has not and, of course, cannot object to the Commission’s 
action of May 13, 1948. See Foundation Co. of Washing¬ 
ton, 4 R.R. 393, 394 (1948). The real gravamen of KFAB’s 
complaint is the fact that Central has subsequently filed for 
a television channel, making it necessary for KFAB to go 
through a hearing. If Central had not filed, KFAB would 
in due course presumably have obtained a grant of Chan¬ 
nel 7. But it is the fact that Central has filed, and not that 
May Broadcasting Company was granted, which necessi¬ 
tates the hearing. 

6. KFAB is in no position to complain of the fact that 
its application was not also granted on May 13, 1948, inas¬ 
much as it was filed more than a month after the May 
Broadcasting Company application, and accordingly had 
not been reached on the processing line on that date. As 
the Commission correctly observed in Unity Corporation, 
Inc., 4 R.R. 129, 132 (1948): 

At the time these three applications [for Mansfield, Ohio] 
were designated for hearing, they were mutually exclusive 
since only two channels were then available for assignment. 
Had three channels then been allocated at Mansfield, obvi¬ 
ously no mutual exclusivity would have existed and the 
Commission, consistent with the Communications Act and 
orderly administrative procedure, would have processed 
each application individually and determined whether it 


i 
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should be granted or set for hearing without regard to the 
other non-conflicting applications for the same community. 

In a like manner, had a third channel become avail- 
190 able after the applications were designated for hear¬ 
ing, but before such hearing, thus removing the basis 
for conflict, the Commission would, in all likelihood have 
severed the applications from each other and dealt with 
each on its own individual merits, based upon all informa¬ 
tion with regard to that applicant then before the Com¬ 
mission. . . . The Aslibacker case (326 U.S. 327) requires 
comparative consideration of applications only when those 
applications are mutually exclusive at the time of such conr- 
sideration. That case forbids the Commission’s granting 
one or more applications when so to do would compel the 
denial of any other application then before the Commis¬ 
sion. The Ashbacker case does not require that the Com¬ 
mission suspend the processing and grafting of an appli¬ 
cation in an orderly manner consistent with sound admin¬ 
istrative procedure merely because of a speculative possi¬ 
bility that some later change in circumstances existing at 
the time of such grant might render more difficult the likeli¬ 
hood of a grant at a later date of another application pend¬ 
ing at the time of such prior grant. [Italics supplied.] 

7. Many an applicant whose proposal was “in the clear” 
when it was filed, or at the end of the informal 30-day wait¬ 
ing period, has been subjected to a hearing because of in¬ 
tervening applications filed before his application was 
processed and presented to the Commission. One television 
applicant in Cleveland, two in Indianapolis, three in Kansas 
City, and two in Houston were on file when earlier applica¬ 
tions in those cities were granted, but now find themselves 
in hearing status because of subsequently filed applications. 
Similar situations have arisen in the processing of FM 
applications (e.g. Baltimore). 

8. In short, on May 13, 1948, when May Broadcasting 
Company was granted Channel 3 in Omaha, another chan¬ 
nel (in fact the very one it sought) was available for KFAB. 



33 


On that date KFAB was the only remaining applicant for 
a television station in Omaha and a channel was still avail¬ 
able. No rule of law or principle of equity supports 
KFAB’s request that the grant of May 13, 1948 be res¬ 
cinded, and that the May Broadcasting Company 
191 application be included in a comparative hearing 
with KFAB and with Central’s application which 
was not filed until May 17, 1948, four days after the grant 
of Channel 3 to May Broadcasting Company. Accordingly, 
KFAB’s petition should be denied. 

I 

Respectfully submitted. 


June 9,1948 


May Broadcasting Company, 

i 

By: Haley, McKenna & Wilkinson, 
Andrew G. Haley, 

James A. McKenna, Jr., 
Vernon L. Wilkinson, 

Its Attorneys. 


193 Federal Communication Commission 

Jun 14 1948 

Opposition to “Reply to Petition for Rehearing” 

j 

KFAB Broadcasting Company files this opposition to 
the “reply” of May Broadcasting Company to the Petition 
for Rehearing filed in the above-entitled matter. KFAB 
shows: 

1. The Commission’s action of May 13, 1948, granting 
the application of May Broadcasting Company was not 
final in the legal sense in that it is subject to review either 
by petition for rehearing or by appeal or both. As was 
stated in United States ex rel. Dascomb v. Board of Tax 
Appeals , 56 App. D. C. 392, 394: 

“It is familiar law that a decision is not final, within the 
meaning of the statute providing for an appeal, until dis- 


i 
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position of an application for rehearing or reconsideration 
seasonably made and entertained. St. Clair v. Cordon, 12 
App. D. C. 161; Doyle v. District of Columbia, 45 App. D. C. 
90; Texas P . R. Co. v. Murphy, 111 U. S. 488, 4 S. Ct. 497, 
28 L. Ed. 492; Kingman v. Western Mfg. Co., 170 U. S. 675, 
18 S. Ct. 786, 42 L. Ed. 1192; United States v. Ellicott, 223 
TJ. S. 524, 32 S. Ct 334, 56 L. Ed. 535.” 

2. While it can probably be said that at the time the 
Commission granted the application of May Broadcasting 

Company, it was not mutually exclusive with the ap- 
194 plication of KFAB Broadcasting Company for the 

reason that there were on May 13, 1948 two appli¬ 
cations pending for the use of two television channels in 
Omaha, the fact is that within four days after the action 
complained of by KFAB, a third applicant, Central States 
Broadcasting Company, filed an application to use one of 
the television channels in Omaha. The Commission very 
promptly determined that a competitive hearing would 
thereupon be necessary between KFAB Broadcasting Com¬ 
pany and Central States Broadcasting Company and on 
June 3, 1948, it designated both applications for hearing. 
It is significant that the Commission’s action in designat¬ 
ing the KFAB application for hearing was taken within 
20 days after the Commission had granted the application 
of May Broadcasting Company without hearing. 

3. It is submitted that if under the Ashbacker Rule, 
KFAB must now have a comparative hearing with Central 
States, then it is also entitled to a comparative hearing 
with May because it had its application on file at the time 
the May application was granted and furthermore, it was 
timely in requesting rehearing on the May application be¬ 
cause of the fact or circumstance that arose (by the filing 
of the Central States application) within four days after 
the Commission had granted the application of May Broad¬ 
casting Company. 

4. Hie Commission in its discretion may do as KFAB 
has asked it to do. Now that a hearing is necessary to 
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determine which of two applicants can better operate a 
television station in Omaha on the one channel available 
for assignment in the public interest, the Commission can, 
and will, be better informed if it avails itself of the 

195 opportunity of choosing after a fair hearing which 

of three applicants can better operate television sta¬ 
tions in the public interest in Omaha on two channels avail¬ 
able for assignment. i 

5. The Commission on June 9,1948 reconsidered and set 
aside its action granting an application of Fisher’s Blend 
Stations, Inc., for a television construction permit for 
Seattle, Washington. The Commission had granted the 
Fisher’s Blend application on June 2, 1948 because it 
thought there were then three pending applications for 
three channels. It later turned out that a fourth applica¬ 
tion had been tendered for filing June 1 thereby making 
four applications pending for three channels. While the 
foregoing facts concerning the Seattle applicants are dif¬ 
ferent than the facts concerning the Omaha applicants, it 
is quite relevant that the Fisher’s Blend application 
granted on June 2 and set aside on June 9 was designated 
for hearing in consolidation not only with applications that 
were pending on June 2 but with an application of Twen¬ 
tieth Century-Fox of Washington, Inc., filed on June 3, 
1948. 

6. If the Commission grants the relief requested by 
KFAB thereby enabling it to have a comparative hearing 
with May Broadcasting Company and Central States 
Broadcasting Company (and any other applications that 
may be filed within 20 days prior to hearing), the Com¬ 
mission will be in a position to select and grant those ap¬ 
plicants that appear to be best qualified in the public in¬ 
terest. To do this does not interfere on the one hand with 

administrative finality where as on the other hand, 

196 it would be treating all applicants, particularly 
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KFAB Broadcasting Company and May Broadcasting Com¬ 
pany on an equal basis. 

Respectfully submitted, 

KFAB Broadcasting Company, 
By George S. Smith, 

Segal, Smith & Hennessey, 

Its Attorneys. 

June 14,1948 


199 FCC 48-2268 

27397 

before the 

federal communications commission 
WASHINGTON 25, D. C. 

In re Applications of 

File No. BPCT-347 

May Broadcasting Company 
Omaha, Nebraska 

File No. BPCT-381 

George E. Cameron, Jr. 

Tulsa, Oklahoma 

File No. BPCT-483 

Radio Service Corp. of Utah 
Salt Lake City, Utah 

For TV Construction Permits 

Memorandum Opinion and Order 

The Commission has before it (1) a petition of KFAB 
Broadcasting Company, filed June 2, 1948, requesting that 
the Commission reconsider and set aside its action of May 
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13, 1948, granting the application of May Broadcasting 
Company for a construction permit for a metropolitan TV 
station at Omaha, Nebraska (File No. BPCT-347), an op¬ 
position filed by May Broadcasting Company on June 9, 
1948, and a reply to the opposition filed by said petitioner 
on June 14, 1948; (2) a petition of Public Radio Corpora^ 
tion, filed June 22, 1948, requesting that the Commission 
reconsider and set aside its action of June 2,1948, granting 
the application of George E. Cameron, Jr. for a construc¬ 
tion permit for a metropolitan TV station at Tulsa, Okla¬ 
homa (File No. BPCT-381), and an opposition filed by 
George E. Cameron, Jr. on June 29, 1948; and (3) a peti¬ 
tion of Salt Lake City Broadcasting Company Inc., filed 
August 18,1948, requesting that the Commission reconsider 
and set aside its action of July 29,1948, granting the appli¬ 
cation of Radio Service Corporation of Utah for a con¬ 
struction permit for a metropolitan TV station at Salt Lake 
City, Utah (File No. BPCT-483), and an opposition filed 
by Radio Service Corporation of Utah on August 27, 194f8. 

The three petitions for reconsideration will be considered 
together in this Opinion since they raise the same problem 
concerning the procedure to be followed by the Commission 
in acting upon TV applications for a city when two or more 
applications are pending for that city. The facts in each 
case follow. 

On May 13,1948, the date of the grant to May Broadcast¬ 
ing Company at Omaha, Nebraska, two metropolitan TV 
channels (Nos. 3 and 7) were available for assignment in 
that city. 1 Two applications were then pending: that of 
May Broadcasting Company requesting Channel No. 3 and 
that of KFAB Broadcasting Company requesting Channel 
No. 7. Subsequently, on May 18, 1948, a third application 
was filed, which necessitated a hearing since only one chan¬ 
nel was then available for the two pending applications. 

i One application, that of Radio Station WOW, Inc., had already been 
granted on January 30, 1948. 
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On June 2,1948, the latter two applications were designated 
for hearing in a consolidated proceeding. 2 
200 On Jnne 2,1948, the date of the grant to George E. 

Cameron, Jr., at Tnlsa, Oklahoma, four metropolitan 
TV channels (Nos. 3, 6, 8 and 10) were available for assign¬ 
ment in that city. Three applications were then pending: 
George E. Cameron, Jr., requesting Channel No. 6; South¬ 
western Publishing Company, requesting Channel No. 8; 
and Public Radio Corporation, requesting Channel No. 10. 
Subsequently, on June 9 and June 22, 1948, additional ap¬ 
plications were filed which necessitated a hearing, since 
only three channels were then available for the four pend- 
ing applications. On July 21, 1948, the latter four applica¬ 
tions were designated for hearing in a consolidated pro¬ 
ceeding. 8 

On July 29,1948, the date of the grant to Radio Service 
Corporation of Utah at Salt Lake City, Utah, four metro¬ 
politan TV channels (Nos. 2, 5, 7 and 9) were available for 
assignment in that city. 4 Four applications were then pend¬ 
ing: Radio Service Corporation of Utah, requesting Chan¬ 
nel No. 5; Salt Lake City Broadcasting Company, Inc., re¬ 
questing Channel No. 7; Edward Lasker, requesting Chan¬ 
nel No. 7; and Utah Broadcasting Company, requesting 
Channel No. 2. Subsequently, on August 9, 1948, a fifth 
application was filed. Although no order of designation 
has yet been adopted, it appears that a hearing on the re- 

2 The filing’ dates of the applications for Omaha are as follows: 

Radio Station WOW, Inc. (BPCT-256), filed December 26, 1947, granted 
1/30/48. 

May Broadcasting Company (BPCT-347), filed February 26, 1948, granted 
5/13/48. 

KFAB Broadcasting Company (BPCT-390), filed March 30, 1948. 

Central States Broadcasting Company (BPCT-475), filed May 18, 1948. 

SThe filing dates of the applications for Tulsa, Oklahoma, are as follows: 
George E. Cameron, Jr. (BPCT-381), filed March 22, 1948 
Southwestern Publishing Company (BPCT-428) filed April 22, 1948 
Public Badio Corporation (BPCT-499) filed May 21, 1948 
Tulsa Broadcasting Company (BPCT-517) filed June 22, 1948 
Tulsa Television Company (BPCT-499) filed June 9, 1948 

4 One application, that of Intermountain Broadcasting Corporation, had al¬ 
ready been granted on May 16, 1946. 
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maining applications will be necessary since only three j 
channels are available for the four pending applications. 

As will be seen from the above, the essential facts in each I 
case here before ns are identical In each case an applica- j 
tion was granted when other later-filed applications for the 
same city were pending. At the time of the grant there! 
were sufficient channels available to permit the grant of all 
the pending applications, and the granted application was! 
the only one requesting its particular channel. Subsequent ! 
to the grant one or more additional applications were filed; 
necessitating a hearing on all of the remaining applica¬ 
tions. Petitioners object to the grant of the prior-filed ap- 
tions. 5 Petitioners object to the grant of the prior-filed ap¬ 
plications for their cities while their applications for the 
same city were pending. They allege that they have been 
aggrieved or adversely affected by the grant of the prior- 
filed applications because they now face a comparative 
hearing in which the applicants must compete for one less 
channel than would have been available had the Commis¬ 
sion not granted the prior-filed application. In short, the 
claim is made that the Commission’s action has deprived 
petitioners of due process contrary to the spirit of Ash* 
baclcer Radio Co. v. Federal Commimications Commission , 
326 U.S. 327 (1945). Further, petitioners allege that 
201 the public interest would be served if the Commis¬ 
sion were to apply the procedure of withholding ac¬ 
tion upon all pending TV applications for the same city 
until it could act upon all such applications simultaneously. 
This procedure, it is urged, would permit the Commission 
to chose the better applicants from among all applicants 

5 The filing dates of the applications for Salt Lake City, Utah, are as 
follows: 

Intermountain Broadcasting Corporation (BPCT-144) filed 9/14/45, grM 
5/16/46 

Radio Service Corp. of Utah (BPCT-483) filed 5/26/48, granted 7/29/48 

Salt Lake City Broadcasting Co., Inc. (BPCT-524) filed 6/25/48 

Edward Lasker (BPCT-527) filed 6/28/48 

Utah Broadcasting Company (BPCT-536) filed 7/8/48 

Granite District Radio Broadcasting Co. (BPCT-553) filed 8/9/48 
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for the same city on the basis of established factors such 
as preference for local interest, better plans for operation, 
more adequate financing and so forth. 

After careful consideration of petitioners’ arguments, 
we are of the opinion that their several petitions should be 
denied. In granting the above applications for Omaha, 
Nebraska; Tulsa, Oklahoma; and Salt Lake City, Utah, the 
Commission followed its established procedure for the 
processing of TV and FM applications. Under this pro¬ 
cedure TV and FM applications are considered to be mu¬ 
tually exclusive in two situations only: (1) where two or 
more applications request the same channel in the same 
area and (2) where the total number of applications for an 
area exceed the number of channels available for assign¬ 
ment* Applications are processed by the Commission’s 
staff in the order of their file numbers. When the proces¬ 
sing is complete the application is presented for Commission 
action. If at that time there is no other application re¬ 
questing the same channel in the same area and if there 
are sufficient channels available to permit the grant of all 
pending applications for the area, the application is acted 
on without regard to the pendency of other applications for 
the same city. We cannot agree with petitioners that the 
above procedure is contrary to the doctrine of the Ash- 
backer case. The Ashbacker case requires comparative 
consideration of applications only when those applications 
are mutually exclusive at the time of such consideration. 
Under our established practice the applications which were 
granted in Omaha, Tulsa and Salt Lake City were not 
mutually exclusive with petitioners’ or any other applica¬ 
tions. 

We have given careful consideration to petitioners’ con¬ 
tention that a different procedure, whereby the Commission 

• This procedure varies from that followed with respect to AM applications 
for the principal reason that there is no AM allocation plan and therefore, 
the number of AM channels available in an area cannot be accurately de¬ 
termined. 
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would withhold action on applications until it became pos¬ 
sible to take action simultaneously on all applications for 
a given area would be desirable. We believe that whatever 
merit there may or may not be in this proposal, the sug¬ 
gested procedure would result in prolonged and unneces¬ 
sary delay in acting upon applications and would not con¬ 
duce to an orderly dispatch of the Commission’s business. 

A further suggestion was made by one petitioner, KFAB 
Broadcasting Company, that where the additional applica¬ 
tions or applications which necessitated a comparative 
hearing on the remaining applications were filed less than 
20 days after a grant, the grant should be set aside and 
designated for hearing with the other applications. This 
would simply substitute a cut-off date of 20 days after the 
grant for the present cut-off date of the date of grant. We 
cannot see any sufficient justification for this change 
202 in procedure which would simply introduce an up- 
necessary element of uncertainty as to the finality of 
Commission action. 

Accordingly, It Is Ordered, This 21st day of October, 
1948, that the said petitions of KFAB Broadcasting Com¬ 
pany, Public Radio Corporation and the Salt Lake City 
Broadcasting Company, Inc., Be, and They Art: Hereby, 
Denied. 

i 

Federal Communications Commission 

T. J. Slowie 
Secretary 
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IN THE 

United States Court of Appeals 

Fob the District of Columbia Circuit. 


No. 1004:7. 


KFAB BROADCASTING COMPANY, Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, i 

and 

MAY BROADCASTING COMPANY, Intervenor. 

_ j 

Appeal from an Order of the Federal Communications 

Commission. 

BRIEF FOR THE APPELLANT. 

! 

■ i 

JURISDICTIONAL STATEMENT. 

The jurisdiction of this Court is invoked under the pro¬ 
visions of § 402(b) (2) of the Communications Act of 1934 
(48 Stat. 926), U. S. C. Title 47, § 402(b) (2) and § 10(a),; 
(b) and (c) of the Administrative Procedure Act of 1946 
(60 Stat 243), U. S. C. Title 5, § 1009. The appellant, 
KFAB Broadcasting Company, has had pending before the 
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Federal Communications Commission since March 30, 
1048, its application for authority to construct and operate 
a radiotelevision broadcasting station at Omaha, Nebraska. 
On May 13, 1948, the Commission granted the application 
of the intervenor, May Broadcasting Company, for a sim¬ 
ilar authorization, which application the appellant asserts 
was in conflict with and mutually exclusive of the pending 
application of the appellant, and on October 21, 1948, the 
Commission denied the appellant’s petition for rehearing, 
which had been filed June 2, 1948, pursuant to the authori¬ 
zation of §405 of the Communications Act of 1934 (48 
Stat. 1095), U. S. C. Title 47, § 405. The foregoing sections 
of the Co mmuni cations Act and the Administrative Pro¬ 
cedure Act authorize an adversely-affected party to appeal 
from a grant of the application of another. 

STATUTES AND REGULATIONS INVOLVED. 

The relevant statutes and regulations involved are: 

Co mmuni cations Act of 1934: sections 319, 402(b)(2), 
405. 

Buies and Regulations, Federal Communications Com¬ 
mission: sections 3.601, 3.606. 

The statute texts are reprinted in the Annex. The reg¬ 
ulations are printed in the brief, as cited. 

STATEMENT OF POINTS. 

1. (a) A grant of a construction permit for a radio sta¬ 
tion is not a final grant during the pendency of a bona fide 
and timely petition for rehearing, (b) If, during the pend¬ 
ency of such a petition, there are three applications for 
only two available radio facilities, those applications are 
mutually exclusive, (c) Under such circumstances, the 
Commission is required to designate all three applications 
for joint and comparative hearing, (d) The Commission’s 
refusal to do so and its attempt at effectuation of a tenta¬ 
tive grant of one of the applications is reversible error. 
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2. In Paragraph 1 of the appellants statement of rea¬ 
sons for the appeal (Joint App. 10), appellant challenges 
the validity of that section of the Rules and Regulations 
of the Commission which establishes the allocation of fa¬ 
cilities for the radiotelevision broadcasting service in so far 
as the regulation sets aside only three radio frequency 
channels for service to the Omaha area. Since the prepara¬ 
tion of the notice of appeal it has become apparent from 
public announcements of the Commission that further con¬ 
sideration will be given to possible amendments or enlarge¬ 
ments of the allocation. Accordingly, the appellant is of 
opinion that any present challenge of the allocation is pre¬ 
mature, and now withdraws its contention in that regard. 

SUMMARY OF ARGUMENT. 

The present regulations of the Commission assign three 
radiotelevision frequencies to the Omaha area. One of 
these was pre-empted through a grant in January, 1948, to 
Radio Station WOW, Inc., thus leaving two available fre¬ 
quencies. February 26, 1948, May Broadcasting Company 
Sled an application. March 30, 1948, KFAB Broadcasting 
Company, the appellant, Sled an application. The two ap¬ 
plications were simultaneously pending until May 13,1948, 
when the Commission, without regard to the appellant’s 
application, granted that of May Broadcasting Company 
without hearing. Five days later Central States Broad¬ 
casting Company Sled an additional application. June 2, 
1948, KFAB Broadcasting Company Sled a petition for re¬ 
hearing of the grant to May Broadcasting Company. On 
the same day the Commission designated the applications 
of KFAB Broadcasting Company and Central States 
Broadcasting Company for joint and comparative hearing 
in a consolidated proceeding, upon the theory that they 
were two applications for one frequency remaining unas¬ 
signed. October 21, 1948, the Commission denied the ap¬ 
pellant’s petition for rehearing. 
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It is settled law that the action of the Federal Communi¬ 
cations Commission in granting an application for a con¬ 
struction permit does not become final until the expiration 
of the twenty days allowed by statute for the filing of a 
petition for rehearing; further, that the filing of such peti¬ 
tion works to suspend the grant and reopen the case. When 
there are more applications than there are facilities, the 
applications are in necessary conflict and no one of them 
can be granted except pursuant to a joint, comparative 
hearing. Since in the present case the petition for rehear¬ 
ing suspended the grant of the application of May Broad¬ 
casting Company, and since during that suspension the 
number of applicants exceeded the number of assignments, 
the Commission was precluded from making final the May 
Broadcasting Company tentative grant, an action which it 
attempted on October 21, 1948, in denying the appellant’s 
petition for rehearing. 

ARGUMENT. 

Section 3.601* of the Rules and Regulations of the Fed¬ 
eral Communications Commission provides in part as 
follows: 

“Classification of Television Stations and Allocation 

of Frequencies. 

“§3.601. Numerical designation of television chan¬ 
nels.—The channels or frequency bands set forth below 
are available for television broadcast stations. 

Channel No. Megacycles 


3 60-66 

• •••••» 

6 82-88 

7 174-180 

• ••••• •>> 


• Available in Pike and Fischer, Radio Regulation, as $ 53.601. 
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Section 3.606* provides in part as f oIIowb : 

“ § 3.606. Table showing allocation of television chan¬ 
nels to metropolitan districts in the United States.— 
(a) The table below sets forth the channels which are 
available for the areas indicated. 


Metropolitan 

District 


Channel Nos. 

Total Stations 

(XT. S. Sales 


Metro- 

Com- 

Metro- 

Com- 

Census 1040) Rank 

Population 

politan 

munity 

politan 

* 

muxdty 

i 

(Omaha 40 

287,269 

• • 

3,6,7 

• 


3 

! 

(Council Bluffs 

• 

• • 


i 


Radio Station WOW, Inc., which is licensee of standard 
broadcasting station WOW at Omaha, filed an application 
for a construction permit for a radiotelevision broadcast¬ 
ing station on December 26,1947. The Commission granted 
this application January 30,1948, and assigned Channel No. 
6 for the service proposed (Joint App. 38). 

May Broadcasting Company, which is not the licensee 
of any standard broadcasting station at Omaha, but which 
operates KMA at Shenandoah, Iowa, on February 26,1948, 
filed an application for a similar construction permit That 
application specified Channel 3 (Joint App. 14 ff.). 

The appellant, KFAB Broadcasting Company, filed its 
application March 30,1948. The application specified Chan¬ 
nel 7 (Joint App. 17 ff.). The appellant operates KFAB, a 
standard broadcasting station at Omaha. 

In this regard the notice of intention to intervene filed 
herein by May Broadcasting Company, undertakes to base 
an argument on the fact that the two applications specified 
different channels (Joint App. 12, 13). This point is not 
well taken because it is the practice at the Commission, 
when there are more applications than available frequen¬ 
cies, to regard all such applications as though for any avail¬ 
able channel and to construe them as mutually conflicting 
(Joint App. 40). 

* Available in Pike and Fischer, Radio Regulation, as $ 53.606. 
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The two applications remained simnltaneously pending 
before the Commission for a period of 44 days, at the end 
of which time the Commission on May 13,1948, entered an 
order undertaking to grant the application of May Broad¬ 
casting Company. Five days later and on May 18th, Cen¬ 
tral States Broadcasting Company, which is licensee of 
standard broadcasting station KOIL at Omaha, filed its 
application for a radiotelevision broadcasting station. The 
Central States application as filed specified Channel 3, bnt 
within a few days it was amended to specify Channel 7 
(Joint App. 24 ff.). 

The appellant, shortly thereafter and pursuant to the pro¬ 
visions of § 405 of the Communications Act of 1934 (48 
Stat 1095), TJ. S. C., Title 47, § 405, filed its petition for 
rehearing. This petition set up the excess of demand over 
supply. It pointed out that the action of the Commission 
in granting the May application prior to consideration of 
the KFAB application would throw the KFAB application 
into hearing with the application of Central States Broad¬ 
casting Company, thereby depriving KFAB of the oppor¬ 
tunity to show the asserted superiority of its application 
in the public interest over the application of May Broad¬ 
casting Company. The petition argued that the rule an¬ 
nounced by the United States Supreme Court in AsKbacker 
Radio Corporation v. Federal Communications Commission, 
326 U. S. 327, 66 Sup. Ct. 148, required that all three ap¬ 
plications be designated for joint and comparative hearing 
(Joint App. 27-30). A response to this pleading was filed 
by May Broadcasting Company (Joint App. 30-33), and 
the appellant replied (Joint App. 33-36). 

On the same day that the appellant filed its petition for 
rehearing, the Commission entered an order designating 
for joint and comparative hearing the applications of the 
appellant and Central States Broadcasting Company. 

The petition for rehearing was not passed upon by the 
Commission until October 21,1948. On that day the Com¬ 
mission adopted a memorandum opinion and order denying 




r 
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the appellant’s petition for rehearing and similar petitions 
that had been filed by other parties concerning applications 
^ for stations at Salt Lake City, Utah, and Tulsa, Oklahoma; 

The effect of the Commission’s order, if valid, would be 
to make final the Commission’s action of May 13, 1948, 
granting the application of May Broadcasting Company. 

The reasoning of the Commission pursuant to which it 
took its action is concisely stated in the opinion from which 
f the following extracts are taken: 

“The Commission has before it (1) a petition of 
KFAB Broadcasting Company, filed June 2, 1948, re¬ 
questing that the Commission reconsider and set aside 
its action of May [Joint App. 36] 13, 1948, granting 
* the application of May Broadcasting Company for a 

construction permit for a metropolitan TV station at 
Omaha, Nebraska (File No. BPCT-347) . . . 

“On May 13, 1948, the date of the grant to May 
Broadcasting Company at Omaha, Nebraska, two 
metropolitan TV channels (Nos. 3 and 7) were avail¬ 
able for assignment in that city. 1 Two applications 
were then pending: that of May Broadcasting Com¬ 
pany requesting Channel No. 3 and that of KFAB 
Broadcasting Company requesting Channel No. 7. Sub¬ 
sequently, on May 18, 1948, a third application was 
filed, which necessitated a hearing since only one chan¬ 
nel was then available for the two pending applica¬ 
tions [Joint App. 37]. On June 2,1948, the latter two 
applications were designated for hearing in a consoli¬ 
dated proceeding 2 [Joint App. 38] . . . 

“. . .At the time of the grant there were sufficient 
channels available to permit the grant of all the pend¬ 
ing applications, and the granted application was the 
only one requesting its particular channel. Subsequent 
to the grant one or more additional applications were 

1 One application, that of Badio Station WOW, Inc., had already been 
granted on January 30, 1948. 

2 The filing dates of the applications for Omaha are as follows: 

Badio Station WOW, Inc., (BPCT-256), filed December 26, 1947, granted 
1/30/48. 

May Broadcasting Company (BPCT-347), filed February 26, 1948, granted 
5/13/48. i 

KFAB Broadcasting Company (BPCT-390), filed March 30, 1948. 

Central States Broadcasting Company (BPCT-475), filed May 18, 1948. 
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filed necessitating a hearing on all of the remaining 
applications. Petitioners object to the grant of the 
prior-filed applications for their cities while their ap¬ 
plications for the same city were pending. They allege 
that they have been aggrieved or adversely affected by 
the grant of the prior-filed applications because they 
now face a comparative hearing in which the applicants 
mnst compete for one less channel than would have 
been available had the Commission not granted the 
prior-filed application. In short, the claim is made 
that the Commission’s action has deprived petitioners 
of due process contrary to the spirit of Ashbacker 
Radio Co. v. Federal Communications Commission, 326 
U. S. 327 (1945) [Joint App. 39] . . . 

“. . .In granting the above application for Omaha, 
Nebraska . . . the Commission followed its established 
procedure for the processing of TV and FM applica¬ 
tions. Under this procedure TV and FM applications 
are considered to be mutually exclusive in two situa¬ 
tions only: (1) where two or more applications request 
the same channel in the same area and (2) where the 
total number of applications for an area exceed the 
number of channels available for assignment. 6 Appli¬ 
cations are processed by the Commission’s staff in the 
order of their file numbers. When the processing is 
complete the application is presented for Commission 
action. If at that time there is no other application 
requesting the same channel in the same area and if 
there are sufficient channels available to permit the 
grant of all pending applications for the area, the ap¬ 
plication is acted on without regard to the pendency of 
other applications for the same city. We cannot agree 
with petitioners that the above procedure is contrary 
to the doctrine of the Ashbacker case. The Ashbacker 
case requires comparative consideration of applica¬ 
tions only when those applications are mutually ex¬ 
clusive at the time of such consideration. Under our 
established practice the application which was granted 
in Omaha . . . was not mutually exclusive with peti¬ 
tioners’ or any other applications [Joint App. 40] . . . 

“A further suggestion was made by one petitioner, 
KFAB Broadcasting Company, that where the addi- 


6 This procedure varies from that followed with respect to AM applications 
for the principal reason that there is no AM allocation plan and therefore, the 
somber of AM channels available in an area cannot be accurately determined. 
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tional applications or applications which necessitated 
a comparative hearing on the remaining applications 
were filed less than 20 days after a grant, the grant 
should be set aside and designated for hearing with 
the other applications. This would simply substitute 
a cut-off date of 20 days after the grant for the present 
cut-off date of the date of grant. We cannot see any 
sufficient justification for this change in procedure 
which would simply introduce an unnecessary element 
of uncertainty as to the finality of Commission action 
[Joint App. 41].” j 

It is clear from the foregoing that the Commission was 
of the impression that the filing by the appellant of the 
petition for rehearing in no wise impaired the efficacy and 
finality of the action of May 13th. Otherwise the Commis¬ 
sion would have been impelled to set aside the grant to 
May Broadcasting Company under the ruling in the Ash- 
backer case, supra , wherein Mr. Justice Douglas, speakiag 
for the Court, had said (at page 333 of the official report): 

“We only hold that where two bona fide applications 
are mutually exclusive the grant of one without a hear¬ 
ing to both deprives the loser of the opportunity which 
Congress chose to give him.” 

j 

The appellant argued before the Commission and argties 
now that the filing of its petition for rehearing suspended 
the efficacy of the May Broadcasting grant. Prom this it 
follows that when the Commission had the matter before 
it October 21, 1948, there were three applications for two 
facilities and the Commission was required to designate all 
of them for hearing. 

The issue of law thus tendered is a simple one, concern¬ 
ing which there appears to be little doubt. 

It is clear from the opinion of the Supreme Court in the 
Ashbacker case that the Commission has certain reason¬ 
able powers to establish a “cutoff date” so that the Com¬ 
mission, its licensees and its applicants, may all know when 
finality attaches to a Commission action. 
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Id. the opinion in the Ashbacker case, the Court called 
attention to the failure of the Commission, up to the time 
of that opinion, to establish such a cutoff date. In a foot¬ 
note at page 333 of the official report, the Court said: 

“Apparently no regulation exists which, for orderly 
administration, requires an application for a frequency, 
previously applied for, to be filed within a certain 
date.” 

The Ashbacker case was decided December 3, 1945. The 
Commission did not take advantage of the avenue toward 
administrative certainty which had been opened for it by 
the Supreme Court. The Commission, about a year later, 
as of December 2, 1946, by amendment to § 1.387(b) 3 of 
the Rules and Regulations, fixed a cutoff date regarding 
those applications which had already been set for hearing, 
providing that competing applications, in order to be con¬ 
sidered, must be filed at least twenty days prior to the date 
for which a hearing is calendared (11 F. R. 13972); but 
nothing has ever been done by the Commission to provide 
a cutoff date for applications such as that of May Broad¬ 
casting Company, which had not been set for hearing. An 
example of the confusion resulting from this failure is de¬ 
scribed in one of the appellant’s pleadings before the Com¬ 
mission. An application was granted for Seattle, Washing¬ 
ton, on June 2, 1948, because, apparently, there were ade¬ 
quate available channels; but the Commission discovered 
that an additional application had been tendered for filing 
on the day previous, June 1, 1948, whereupon, on June 9, 
1948, the Commission found itself compelled to set aside 
its earlier grant and designate the several applications for 
hearing, including also still a further application filed by 
an additional party on June 3, 1948 (Joint App. 35). 

Since the Commission has provided no cutoff date, it 
only remains to determine, as a matter of law, whether or 
not an initial grant by the Commission is indeed final in 
the face of a timely and bona fide petition for rehearing 
under § 405. 
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This question has been clearly answered by this Court. 

The present Chief Justice of the United States, when he 
was a justice of this Court in 1938, made a full study of this 
question, and, in Black River Valley Broadcasts , Inc. v. 
McNinch, et al., 69 App. D. C. 311, 315-316, stated his con¬ 
clusions and the view of this Court: 

“ Section 405 of the Act provides that any party or 
any person aggrieved or whose interests are adversely 
affected thereby may ask for a rehearing of any order 
relating to radio made by the Commission. There can 
be no doubt that Watertown was exercising a pro¬ 
cedural right specifically provided for by Congress. 
The filing of the petition for rehearing, of course, 
stayed the proceedings and reopened the case. If this 
were a motion for a rehearing presented in season in 
which a judgment or decree had been entered, such 
judgment or decree would not become final until the 
petition for rehearing was acted upon. Aspen Mining 
& Smelting Co. v. Billings, 150 U. S. 31, 36, 14 S. Ct. 
4, 37 L. Ed. 986. This also true in administrative pro¬ 
ceedings. 5 U. S. ex rel. Dascomb v. Board of Tax Ap¬ 
peals, 56 App. D. C. 392, 304, 16 P. 2d 337, 339. We 
have applied this well-established rule to an order of 
the Commission when we said: 4 We hold that the filing 
of a petition for rehearing suspends the running of the 
appeal period, and that an applicant has 20 days from 
the date of final action on the petition for rehearing 
within which to file his notice and reasons for appeal ’ 
Saginaw Broadcasting Co. v. Federal Communications 
Commission, Southland Industries, Inc. v. Federal 
Communications Commission, supra note 5. 

“Consequently at the time plaintiff filed its bill in 
equity, a petition for rehearing of the order granting 
the construction permit to plaintiff had been filed. This 
stayed the proceedings and reopened the case; there¬ 
fore, no rights accrued to the plaintiff as a result of 
the order originally granting that permit.’’ 

5 * ‘ Saginaw Broadcasting Co. v. Federal Communications Commission, 68 App. 
D. C. 282, 96 F. 2d 554, 559; certiorari denied Gross v. Saginaw Broadcasting 

Co., 59 S. Ct. 72, 83 I*. Ed., October 10, 1938; Southland Industries, Inc. 

v. Federal Communications Commission, 69 App. D. C. 82, 99 F. 2d 117; 
66 W. L. R. 808; Woodmen of World Life Ins. Ass'n v. Federal Communica¬ 
tions Commission, 69 App. D. C. 87, 99 F. 2d 122; Red River Broadcasting 
Co. v. Federal Communications Commission, 69 App. D. C. 3, 98 F. 2d 282, 
certiorari denied 59 S. Ct. 86, 83 L- Ed. ” 
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The Black River case made specifically applicable to the 
initial grant by the Federal Communications Commission 
the uniform rule theretofore applied to other administra¬ 
tive tribunals similarly situated. 

In the Dascomb case cited by Justice Vinson, this Court 
through Mr. Justice Robb, in speaking of an administrative 
ruling by the Commissioner of Internal Revenue, said (p. 
394): 

“It is familiar law that a decision is not final, within 
the meaning of the statute providing for an appeal, 
until disposition of an application for rehearing or re¬ 
consideration seasonably made and entertained. St. 
Clair v. Conlon, 12 App. D. C. 161; Doyle v. District 
of Columbia, 45 Apo. D. C. 90; Texas P. R. Co. v. 
Murphy, 111 U. S. 488, 4 S. Ct. 497, 28 L. Ed. 492; 
Kingman v. Western Mfg. Co., 170 U. S. 675, 18 S. Ct. 
786, 42 L. Ed. 1192; United States v. Ellicott, 223 U. S. 
524> 32 S. Ct 334, 56 L. Ed. 535.” 

CONCLUSION. 

Since it is settled law that the filing of the petition for 
rehearing “reopened the case”, it is clear that as of Oc¬ 
tober 21, 1948, there were three applications for two avail¬ 
able facilities and the Commission was under the duty of 
designating all three of those applications for joint and 
comparative hearing in a consolidated proceeding, and the 
Commission erred in attempting to make the May grant 
final and attempting to constrict the hearing into one con¬ 
cerning only the applications of the appellant and Central 
States Broadcasting Company, as though for only one avail¬ 
able facility. 

Respectfully submitted. 


Paul M. Segal, 

George S. Smith, 

Philip J. Hennessey, 

Harry P. Warner, 

Attorneys for the Appellant. 


January 12,1949. 
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ANNEX. j 

Communications Act of 1934. 

§ 319. Construction permits; licenses for operation. 

(a) No license shall be issued under the authority of this 

chapter for the operation of any station the construction of 
which is begun or is continued after this chapter takes 
effect, unless a permit for its construction has been granted 
by the Commission upon written application therefor. The 
Commission may grant such permit if public convenience, 
interest, or necessity will be served by the construction of 
the station. This application shall set forth such facts as 
the Commission by regulation may prescribe as to the citi¬ 
zenship, character, and the financial, technical, and other 
ability of the applicant to construct and operate the star 
tion, the ownership and location of the proposed station and 
of the station or stations with which it is proposed to com¬ 
municate, the frequencies desired to be used, the hours of 
the day or other periods of time during which it is pro¬ 
posed to operate the station, the purpose for which the 
station is to be used, the type of transmitting apparatus 
to be used, the power to be used, the date upon which the 
station is expected to be completed and in operation, and 
such other information as the Commission may require. 
Such application shall be signed by the applicant under 
oath or affirmation. j 

§ 402. i 

• • • 

(b) An appeal may be taken, in the manner hereinafter 
provided, from decisions of the Commission to the United 
States Court of Appeals for the District of Columbia in 
any of the following cases: 

• • • 

(2) By any other person aggrieved or whose interests 
are adversely affected by any decision of the Commission 
granting or refusing any such application. 

§ 405. Rehearing before commission; application; pro¬ 
ceedings. i 

After a decision, order, or requirement has been made by 
the Commission in any proceeding, any party thereto may 
at any time make application for rehearing of the same, or 


| 

i 
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any matter determined therein, and it shall be lawful for 
the Commission in its discretion to grant such a rehearing 
if sufficient reason therefore be made to appear: Provided, 
however. That in the case of a decision, order, or require¬ 
ment made under sections 301-362 of this title, the time 
within which application for rehearing may be made shall 
be limited to twenty days after the effective date thereof, 
and such application may be made by any party or any 
person aggrieved or whose interests are adversely affected 
thereby. Applications for rehearing shall be governed by 
such general rules as the Commission may establish. No 
such application shall excuse any person from complying 
with or obeying any decision, order, or requirement of the 
Commission, or operate in any manner to stay or post¬ 
pone the enforcement thereof, without the special order of 
the Commission. In case a rehearing is granted, the pro¬ 
ceedings thereupon shall conform as nearly as may be to 
the proceedings in an original hearing, except as the Com¬ 
mission may otherwise direct; and if, in its judgment, after 
such rehearing and the consideration of all facts, includ¬ 
ing those arising since the former hearing, it shall appear 
that the original decision, order, or requirement is in any 
respect unjust or unwarranted, the Commission may re¬ 
verse, change, or modify the same accordingly. Any deci¬ 
sion, order, or requirement made after such rehearing, re¬ 
versing, changing, or modifying the original determination, 
shall be subject to the same provisions as an original order. 
(June 19,1934, c. 652, § 405, 48 Stat. 1095.) 
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In our brief of January 12th, we said, at page 10, that 
the Commission, after the decision in Aslibacker Radio Cor¬ 
poration v. Federal Communicaiions Commission, 326 U. S. 
327, 66 S. Ct 148, had enacted no regulation providing a 
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“cutoff date” for applications which were not set for hear¬ 
ing. 

Since the filing of the brief, counsel for the intervenor has 
directed our attention to a regulation adopted by the Com¬ 
mission February 5, 1948. This is Section 1.382 (available 
in Pike & Fischer, Radio Regulations , § 51:382). 

The regulation is, in full text: 

“/§ 51:382/ § 1.382 Grants without a hearing.—(a) 
Where an application for radio facilities is proper 
upon its face and where it appears from an examina¬ 
tion of the application and supporting data that (a) 
applicant is legally, technically, and financially quali¬ 
fied; (b) a grant of the application would not involve 
modification, revocation, or nonrenewal of any exist¬ 
ing license or outstanding construction permit; (c) a 
grant of the application would not cause additional 
electrical interference to an existing station, or stations 
for which a construction permit is outstanding within 
its normally protected contour as prescribed by the 
applicable Rules and Regulations; (d) a grant of the 
application would not preclude the grant of any mu¬ 
tually exclusive application; and (e) a grant of the 
application would be in the public interest, the Com¬ 
mission will grant the application without a hearing. 

“(b) In making its determinations pursuant to the 
provisions of paragraph (a) above, the Commission 
will not consider any other application as being mu¬ 
tually exclusive with the application under considera¬ 
tion unless such other application was substantially 
complete and was tendered for filing with the Commis¬ 
sion not later than the close of business on the day pre¬ 
ceding the day on which the Commission takes action 
with respect to the application under consideration.” 

We do not construe Paragraph (b) of this regulation as 
establishing a cutoff date. On its face it is a mechanical 
contrivance governing the Commission’s procedure. 

We also believe that the Commission does not regard 
it as establishing a cutoff date in this case because it was 
not relied on or cited in the memorandum opinion of the 
Commission in the present case (Joint App. 36-41). 
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We also believe that even if Section 1.328(b) were to be 
construed as establishing a cutoff date, it does not affect 
the application of the appellant, which had been on file 44 
days prior to the initial grant of the intervenor’s applica¬ 
tion, and it does not affect the application of Central 
States Broadcasting Company because that was pend¬ 
ing when the intervenor’s grant was suspended. 

However, we are filing this supplement in order that the 
regulation may be before the Court in connection with our 
brief. 

I 

Respectfully submitted, 

i 

Paul M. Segal, 

Of Counsel for the Appellant. 
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trict and no channels were allocated to Shenandoah, Iowa. 2 
At the time of the adoption of this rule there .were no television 
stations in the Omaha-Council Bluffs Metropolitan District 
and no applications were filed for any such television stations 
foir a period of over two years. 

On December 26, 1947, Radio Station WOW, Inc., Omaha, 
Nebraska, filed an application for authority to construct and 
operate a television broadcasting station at Omaha (R. 3). 
This application was processed by the staff and presented to 
• the Commission for action. After determining that the ap¬ 
plicant was legally, financially, technically and otherwise quali¬ 
fied to operate a television station and that the application was 
not in conflict with any other application, the Commission 
granted its application on January 30, 1948. Channel No. 6 
was assigned to the applicant. At the time of the grant there 
were no other applications pending for television stations to be 
constructed in the area. On February 25, 1948, 8 the May 
Broadcasting Company, licensee of standard broadcast station 
EMA at Shenandoah, Iowa, filed an application for a construc¬ 
tion permit for a television station to be located at Omaha 
operating on Channel 3 (R. 14). The engineering exhibits 
filed with this application showed that the applicant proposed 
_ to include within its service area a large portion of the area 
which it has long been serving with standard broadcast station 
KMA at Shenandoah, Iowa. 4 On March 30, 1948, 33 days 

'While minor changes in the allocation plan were made on July 3, 1947 
and January 16,1948, the allocation to Omaha-Council Bluffs had remained 
unchanged from the adoption of the rule. 

A short history of the development of television, with particular reference 
to frequency allocation and geographical allocation of these chan nay? among 
various cities in the metropolitan districts is contained in the opening state¬ 
ment of the Chairman of the Federal Communications Commission at a 
Television Conference held on February 13,1948. This statement is printed 
in 1 Pike & Fischer, R. B. page 91:91. 

* Same of the engineering portions of the application were not filed until 
February 26,1948. 

4 See map, Exhibit 1 of the May application (B. 34). It will be noted that 
the calculated 0J5 mv/m (500 microvolts per meter) contour of the proposed 
television operation at Omaha extends almost to Shenandoah. A signal 
strength of OH mv/m is indicated in the Commission’s Standards of Good En¬ 
gineering Practice as necessary for satisfactory service in residential and 
rural areas (1 Pike & Fischer. B. B. p. 83.16). 
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mained unassigned, the KFAB and Central applications were 
mutually exclusive since the grant of one would preclude the 
grant of the other. The Commission therefore, on June 2, 
1948 (App. 26), designated the two applications for consoli¬ 
dated hearing to determine, on a comparative basis, the grant 
of which application would best serve the public interest. 

On the same date, June 2,1948, the appellant, KFAB, filed 
a Petition For Rehearing in which it requested that the Com¬ 
mission reconsider and set aside its action of May 13, 1948, 
granting the application of May Broadcasting Company and 
“restore the application to the status of a pending application 
to be considered at the same' time as petitioner’s application 
is considered” (App. 27). The reply to this petition for re¬ 
hearing was filed by the May Broadcasting Company on June 
9,1948 (App. 30), and on June 14,1948, KFAB filed an oppo¬ 
sition to the reply to the petition for rehearing (App. 33). The 
Commission, by its Memorandum Opinion and Order of Oc¬ 
tober 21, 1948 (App. 36), denied KFAB’s petition, and cm 
.November 5, 1948, KFAB filed its Notice of Appeal in this 
court (App. 1). ' 

STTMABY OF ABGUJEENT 

I 

The filing of appellant’s petition for rehearing did not create 
for appellant rights which it did not possess at the time of the 
Commission action granting intervenor’s application for a con¬ 
struction permit. Timely filing of a petition for rehearing 
tolls the time within which a statutory appeal from final agen¬ 
cy action may be brought. Black River Valley Broadcasting, 
Inc., v. McNinch, 69 App. D. C. 311, 101 F. 2d 235; Dascomb 
v. Board of Tax Appeals, 56 App. D. C. 392,16 F. 2d 337. But 
these cases do not stand for the proposition advanced by ap¬ 
pellant that persons not aggrieved or adversely affected by 
Commission action at the time such action was taken may suc¬ 
cessfully petition for rehearing if events occur during the 20- 
day period subsequent to the Commission action which, if they 
had occurred before such action, might have given the person 
standing to successfully petition for rehearing. The language 
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Commission, 326 U. S. 327, to designate the two applications 
for a consolidated hearing. Nor was it required to hold up 
action on the May application until the processing of the ap¬ 
pellant's pending application had been completed. Mansfield 
Journal Company v. Federal Communications Commission, 
No. 9817 (U. S. App. D. C.), decided March 7, 1948f. 

7 

ABGTJMENT 

Appellant is not a person aggrieved or adversely affected by 
the grant of the intervenor’s application 


This is an appeal brought by KFAB Broadcasting Company, 
applicant for a television station in Omaha, Nebraska, from 
the action of the Commission in refusing to set aside a grant of 
a similar application of the intervenor, May Broadcasting Com¬ 
pany,* and to designate the May application for consolidated 
hearing with the applications of the appellant and the Central 
States Broadcasting Company. 7 Appellant concedes that at 
the time of Commission action on the May application, on May 
13,1948, that application was not in conflict with or otherwise 
mutually exclusive with its own application (App. 34). Appel¬ 
lant contends, however, that the subsequent filing of the Central 
application on May 18,1948, and appellant's filing of a petition 
for rehearing on June 2,1948, had the effect of creating a conflict 
between the three applications which required the setting aside 
of the May grant and the designation of the three applications 
for a comparative hearing. Appellant bases this claim on its 
reading of this Court's decision in Black River Valley Broad¬ 
casting Inc. v. McNinch, 69 App. D. C. 311, 101 F. 2d. 235, as 
holding that a timely filed petition for rehearing of a grant 
without hearing under Section 405 of the Communications Act 
of 1934, as amended, 47 U. S. C. Sec. 405, suspends the finality 
of the Commission action against which the petition is directed, 
and restores the previously granted application to a pending 
status. On this assumption it is argued that there were, on 
June 2,1948, three applications pending for two available tele¬ 
vision channels in the Omaha area, and under the rule of the 


* Hereinafter referred to as “May.” 

T Hereinafter referred to as “Central." 


Supreme Court in the case of Ashbacker Radio Corporation v. 
Federal Communications Commission, 326 U. S. 327 the Com¬ 
mission was required to designate all three applications for 
consolidated hearing to determine, on a comparative basis, 
which of the three applications would best serve the public 
interest. A reading of the Black River case and Section 405 
of the Act show, however, that appellant's construction of the 
Black River case, supra, is erroneous, and that the standing 
of the appellant or any other person to object to the grant of 
any application must be determined as of the time such grant 
was effectively made by the Commission, and not as of any 
subsequent period, whether or not a petition for rehearing has 
been filed. Since it is clear that as of the time of the grant to 
May, appellant’s application was not mutually exclusive or 
otherwise in conflict with the May application, appellant was 
not a person aggrieved or whose interests were adversely af¬ 
fected by such grant entitled either to petition the Commission 
for rehearing or reconsideration under Section 405 of the Com¬ 
munications Act or to appeal to this Court under the similar 
provisions of Section 402 (b). 


A. The filing of appellant’s petition for rehearing did not create for ap¬ 
pellant rights which it did not possess at the time of Commission action 
granting intervenor’s application 

In its brief appellant has abandoned its arguments, tenta¬ 
tively advanced in its pleadings before the Commission, that 
the Commission was required to, or, as a matter of good ad¬ 
ministration, should have considered, at one time and without 
regard to time of filing, all pending applications for similar 
facilities in a given community without regard to whether they 
were mutually exclusive at the time of the common pendency, 
or, alternatively, that the mere filing of the Central application 
required the Commission to set aside the grant to May and 
designate its application for consolidated hearing with those 
of appellant and Central. It now rests the entire burden of 
its argument upon the proposition that the finality of the 
Commission’s action on May 13,1948 was suspended by appel¬ 
lant’s timely filing of a petition for rehearing on June 2, 1948, 
and its application thereby reverted to a pending status. On 

829054—49-2 




. this basis, appellant argues that there were pending before the 
Commission after June 2, 1948, three applications (those of 
appellant, Central and May) for the two available channels 
in Omaha, and, under the rule of the Ashbacker case, the Com¬ 
mission was compelled to designate all three applications for 
consolidated and comparative hearing. This argument, how¬ 
ever, is grounded upon a basic misconception of the effect of a 
petition for rehearing upon otherwise final Commission action. 

As authority for its contention, appellant relies on two eases, 
Black River Valley Broadcasts, Inc., v. McNinch, 69 App. D. CL 
311,101 F. 2d 235, certiorari denied, 307 TJ. S. 623, and United 
States ex rel Dascomb v. Board of Tax Appeals, 56 App. D. C. 
392,16 F. 2d 337. Both of these cases hold that the filing of a 
petition for rehearing tolls the time within which a statutory 
appeal from final agency action may be brought, and that such 
agency action is therefore “not final, within the meaning of the 
statute providing for an appeal, until disposition of an applica¬ 
tion for rehearing or reconsideration seasonably made and en¬ 
tertained.” Dascomb v. Board of Tax Appeals, 56 App. D. C. 
392, 394, 16 F. 2d 337, 339, [Italics added.] But these cases 
do not stand for the proposition advanced by appellant that 
the filing of the petition for rehearing had the effect of setting 
aside the grant to May, and returning its application to a pend¬ 
ing status. They merely state the well-settled conclusion that 
where a statute provides that, after final action by an agency 
persons, other than the parties to the final action, who are 
aggrieved or adversely affected thereby may, within a desig¬ 
nated and limited period of time, either bring an appeal in the 
courts to review the agency action or, in the alternative, peti¬ 
tion the agency for rehearing or reconsideration of such action, 
the choice of the rehearing path does not deprive them of their 
right of appeal, should the agency decide adversely to them on 
the petition for rehearing after the statutory period for appeal 
from the original order had run out during the pendency of the 
petition for rehearing. 8 

‘Ct, Saginaw Broadcasting Corp. v. Federal Communications Commission, 
68 App D. C. 282, 96 F. 2d 554; Red River Talley Broadcasting Co. v. Fed¬ 
eral Communications Commission, 69 App. D. C. 1, 98 F. 2d 281, certiorari 
denied. 305 U. S. 625. 
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f : 

To this limited extent, and to this extent only, the cases relied 
upon by appellant stand as a warning to parties in whose behalf 
the Commission has taken action that the action is still subject 
to appeal by interested third parties who have timely petitions 
for rehearing pending even though the statutory period for 
appeal has expired. In this narrow sense of continuing appeal- 
ability the agency action may be said not to be “final” or ir¬ 
revocable, just as an otherwise final decision, which has been 
appealed, may be said to be not “final” since it is subject to 
judicial reversal. But just as an appeal, per se, does not affect 
the finality of agency action, or permit noncompliance with 
the agency’s directives, so equally the filing of a petition for 
rehearing does not do so. 

An examination of the language and history of Section 405 
of the Communications Act, providing for petitions for rehear¬ 
ings lays bare the insubstantiality of appellant’s argument. 
This section provides: 

f 

Sec. 405. After a decision, order, or requirement has 
been made by the Commission in any proceeding, any 
party thereto may at any time make application for re¬ 
hearing of the same, or any matter determined therein, 
and it shaiU be lawful for the Commission in its discre¬ 
tion to grant such a rehearing if sufficient reason therefor 
be made to appear: Provided, however, That in the case 
of a decision, order, or requirement made under title 
III, the time within which application for rehearing may 
be made shall be limited to twenty days after the effec¬ 
tive date thereof , and such application may be made by 
any party or any person aggrieved or whose interests 
are adversely affected thereby. Applications for rehear¬ 
ing shall be governed by such general rules as the Com¬ 
mission may establish. No such application shall ex¬ 
cuse any person from complying with or obeying any 
decision, order, or requirement of the Commission, or 
• operate in any manner to stay or postpone the enforce¬ 
ment thereof, without the special order of the Commis¬ 
sion. In case a rehearing is granted, the proceedings 
thereupon shall conform as nearly as may be to the pro- 
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ceedings in an original hearing, except as the Commis¬ 
sion may otherwise direct; and if, in its judgment, after 
such rehearing and the consideration of all facts, includ¬ 
ing those arising since the former hearing, it shall appear 
that the original decision, order, or requirement is in any 
respect unjust or unwarranted, the Commission may re¬ 
verse, change, or modify the same accordingly. Any de¬ 
cision, order, or requirement made after such rehearing, 
reversing, changing, or modifying the original determi¬ 
nation, shall be subject to the same provisions as an orig¬ 
inal order. [Emphasis added.] 

It is submitted that the dear meaning of the language of this 
Section, and particularly those portions emphasized above, re¬ 
fute, beyond reasonable doubt, any contention that the mere 
filing of a petition for rehearing, the granting of which is ex¬ 
pressly left to the Commission's discretion, suspends, or sets 
aside in any manner the finality of the Commission action 
involved. No such interpretation can be arrived at without 
making absolutely meaningless the provision that ‘No such 
application shall excuse any person from complying with or 
obeying any decision, order, or requirement of the Commission, 
or operate in any manner to stay or postpone the enforcement 
thereof” And yet it is a commonplace axiom of statutory 
interpretation that a statute will not be interpreted in a man¬ 
ner which would make any part thereof ineffective or without 
consequence. Washington Market Co. v. Hoffman, 101 U. S. 

• 112; Ex parte Public National Bank of New York, 278 U. S. 
101; United States v. Public Utilities Commission of District 
of Columbia, 80 App. D. C. 227,151F. 2d 609. 

Moreover, the untenability of appellant’s position is borne 
out by an examination of the legislative history of this Section 
in the Communications Act. The Radio Act of 1927, 44 Stat. 
1162, made no provision for rehearings. The draft of Section 
405 in the original Senate version of the Communications Act, 
S. 2910 (73d Cong., 2d Sess.) provided for a rehearing of all 
orders of the Commission by persons aggrieved or whose in¬ 
terests were adversely affected, but no time limitation was in¬ 
cluded. After extensive hearings the bill was redrafted and 
reintroduced as S. 3285, 73d Cong., 2d Sess., the bill which was 



eventually enacted as the Communications Act of 1934. But 
in the new bill rehearings for persons aggrieved or adversely 
affected were restricted to Commission actions affecting radio 
transmission under Title III of the Act, and, for the first time, 
a twenty-day limitation on the time for filing any petition few 
rehearing of Title III orders was introduced. The limitation 
of the right of nonparties to Commission action aggrieved or 
adversely affected, to seek rehearing only in radio cases under 
Title III of the Act to the exclusion of cases arising under the 
common carrier provisions of Title II of the Act, was a conse¬ 
quence of a protest by the Interstate Commerce Commission, 
which had previously exercised the common carrier jurisdiction 
which the Act imposed upon the Commission, that no such re¬ 
hearing right for non-parties was necessary or advisable with 
respect to common carrier regulation. See, Hearings before 
Senate Committee on Interstate Commerce on S. 2910, 7Sd 
Cong., 2d Sess. (1934) P* 209. 

The inclusion of a twenty-day limitation on such petitions I 
relating to Title III actions by parties or aggrieved persons 
was thus clearly designed as a limit on the time in which 
persons actually aggrieved or adversely affected at the time 
the order was made, might assert the interest which had been 
already recognized in the original draft of S. 2910. It was not 
designed as a statutory provision for an additional time within 
which a person might acquire standing as a person aggrieved 
or adversely affected by a decision, which, when rendered, in¬ 
flicted no injury to any existing interest of that person. This 
has been recognized in numerous decisions of this Court. This 
Court has made dear that the device of a petition for rehearing 
afforded by Section 405 of the Communications Act “is not for 
the purpose of creating rights or interests but for protecting 
existing rights and interests.” Yankee Network v. Federal 
Comrrmnicaturns Commission, 71 App. D. C. 11, 16, 107 F. 
2d 212, 217. In the case of Saginaw Broadcasting Company v. 
Federal Communications Commission, 68 App. D. C. 282,96 F. 
2d 554, 558, this Court has recognized that the object of a 
petition for rehearing is to afford parties to Commission action 
or persons aggrieved or adversely affected by Commission ac¬ 
tion at the time of such action an opportunity to point out 
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errors to the Commission in its action or to bring to the Com¬ 
mission's attention newly discovered evidence bearing on such 
action. 

This Court’s decisions also make it clear that the persons 
who may avail themselves of the right to petition for rehear¬ 
ing of Commission action, or the right to appeal to this Court 
under the similar provisions of Section 402 (b) (3) of the 
Communications Act, are limited to parties to such action or 
such persons who were actually aggrieved or adversely affected 
by the action at the time the Commission entered the order 
involved. Persons are neither entitled to petition for rehearing 
of or to take an appeal from Commission action which did not 
legally aggrieve or adversely affect them at the time of its effec¬ 
tive date, merely because during the ensuing twenty-day period 
other events occur, which, had they occurred before the Com¬ 
mission acted, would have given such persons status to file a 
petition for rehearing with the Commission or an appeal in 
court. Telegraph Herald v. Federal Radio Commission, 62 
App. D. C. 240, 66 F. 2d 220; Foundation Company of Wash¬ 
ington v. Federal Communications Commission, No. 9411, 
decided February 25,1947. 

In the Telegraph Herald case, supra, an appeal had been 
brought by a party which had contemplated filing an applica¬ 
tion for a station at Dubuque, Iowa, but had not done so at 
the time that the Commission granted an application of the 
Sanders Brothers Radio Station to move the location of its 
station from Joliet, Illinois, to East Dubuque, Illinois. The 
Telegraph Herald Company filed a written protest against the 
Commission’s action granting the change in location of the 
Sanders Brothers station on the grounds that the location of 
a station in East Dubuque would diminish if not eliminate any 
chance appellant had of securing a license for any station in 
Dubuque. The Commission, on the basis of this protest, desig¬ 
nated the Sanders’ application for hearing, but after such hear¬ 
ing a grant of the application to move the station to East Du¬ 
buque was reaffirmed. On appeal, this Court dismissed the 
appeal of the Telegraph Herald Company on the grounds that it 
was not a “person aggrieved or whose interests are adversely af¬ 
fected” by the decision of the Commission complained against, 
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within the meaning of Section 16 of the Radio Act of 1927 as 
amended July 1, 1930, 46 Stat. 844, the provisions of which 
are similar to the provisions of Section 402 (b) of the present 
Communications Act. This Court stated (62 App. D. C. 242, 
66 F. 2d, 222): 

It is true that appellant in all probability was thereby 
foreclosed from securing a license for a broadcasting sta¬ 
tion in Dubuque, Iowa, but appellant's purpose to apply 
for such a license had not ripened into any right or in¬ 
terest such as would entitle appellant to become a party 
to the present proceeding. The decision of the Com¬ 
mission, therefore, did not modify or affect any interest 
or right already accrued to the appellant but only an 
expectation such as the statute does not seek to protect 
. by appeal.” [Emphasis added.] • 

The more recent case of Foundation Company of Washing¬ 
ton v. Federal Communications Commission, No. 9411, decided 
February 25,1947, presents a situation even more closely com¬ 
parable to that presented on the instant appeal- In that case 
this Court (per Justices Edgerton, Wilbur Miller, and Pretty- 
man) granted a motion to dismiss the appeal brought by ap¬ 
pellant from a decision of the Commission dismissing its peti¬ 
tion for rehearing and reconsideration of a grant of a construc¬ 
tion permit to the Metropolitan Broadcasting Company on the 
grounds that appellant was not a person aggrieved or adversely 
affected within the meaning of Section 405... The facts in that 
ease were as follows. A grant had been made without hearing 
to the Metropolitan Broadcasting Company for a construction 
permit for a standard broadcast station in Washington, D. C. t 
on the frequency 570 kilocycles. Nineteen days after the ef¬ 
fective date of this grant the Foundation Company filed a 
mutually exclusive 10 application for a standard broadcast sta¬ 
tion in Washington. Simultaneously it filed a petition for re¬ 
hearing requesting that the grant to Metropolitan be set aside 

*Cf. Midnight Sun Broadcasting Company, 6 F. C. C. 310. 

* The Foundation application was for 580 kilocycles, hot two stations in 
the same community separated by only 10 kilocycles would, admittedly, 
cause prohibitive mutual interference. 



and the two applications designated for a consolidated hearing 
to determine on a comparative basis which application if 
granted would best serve the public interest. The Commission 
denied this petition in a Decision and Order of October 17,1946, 
Metropolitan Broadcasting Co., 3 Pike & Fischer, R. R: 
283, holding that since petitioner was not an applicant at the 
time of the Commission's grant to Metropolitan it was not a 
person aggrieved or adversely affected within the meaning of 
Section 405 even though both the application and the petition 
for rehearing were filed within the statutory twenty-day period. 
On appeal to this Court, the Commission argued that for the 
same reasons the appellant was not a person aggrieved or whose 
interests were adversely affected within the meaning of Section 
402 (b), and the appeal should, therefore, be dismissed. This 
Court granted its Motion to Dismiss. 

In the present case the petition for rehearing and subsequent 
appeal has not been brought by the person filing the applica¬ 
tion during the twenty-day period immediately following the 
grant to May, but by an applicant whose application was pend¬ 
ing at the time of the May grant, but was not in conflict with 
the May application at that time. However, if appellant's 
theory of the. lack of finality of Commission action within the 
twenty-day period for rehearing under Section 405 of the Act 
were the correct one, it would not matter whether the petition 
for rehearing was filed either by it or Central. Yet Central is 
obviously in the same position as the Foundation Company 
was with respect to the grant to the Metropolitan Broadcasting 
Company. 11 The language of Section 405 and the decisions of 
this Court construing that section make it clear enough, how¬ 
ever, that neither the fact that Central happened to file its ap¬ 
plication within twenty days of the grant to May or that a peti¬ 
tion for rehearing was filed after the filing of the Central appli- 

“ The untenable nature of appellant's arguments based on the fortuitous 
happening of events within twenty days after a final grant,- is emphasized 
by the fact that had the Central application been filed on the twentieth day, 
appellant would not have been aware of its filing until the official notice 
was made by the Commission on the foUowing day and then it would have 
been too late, even under appellant’s theory, for any action which could 
protect its alleged rights. 
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fare, after the established 30-day waiting period had expired 
and the processing of the WOW, Inc., application had been 
completed, the Commission, on January 30, 1948, granted the 
application of Radio Station WOW, Inc., and assigned Channel 
No. 6 to it (App. 38). This grant is not challenged by the 
appellant and it is not an issue in the present case although, 
of course, as a result of this grant one less channel was available 
for assignment in the area. 

On February 26,1948, 27 days after the grant to Radio Sta¬ 
tion WOW, the May Broadcasting Company, licensee of Radio 
Station KMA at Shenandoah, Iowa, filed the second applica¬ 
tion for a television station in the Omaha-Council Bluffs Metro¬ 
politan District. This application specified Channel 3 (App.- 
14 ff). Appellant’s application, specifying Channel 7, was filed 
some 32 days thereafter on March 30, 1948. At the time ap¬ 
pellant’s application was filed processing had not yet been com¬ 
pleted on the May application although the 30-day period had 
expired two days previously. Under established Commission 
procedure^ however, the filing of appellant’s application did not 
delay the normal processing of the earlier May application 
since there was no conflict between the applications, as two 
channels were available for assignment and only two applica¬ 
tions for these channels were pending. As this Court has re¬ 
cently held in Mansfield Journal Company v. Federal Com¬ 
munications Commission, No. 9817, decided March 7, 1949, 
where “two or more applications, not mutually exclusive, are 
pending before the Commission” there is no necessity for the 
Commission to act on them simultaneously. It should be noted 
that the filing of appellant’s application was not permitted to 
result in any acceleration of the regular processing of the May 
application and, in fact, the record discloses that this applica¬ 
tion was processed at a slower rate than that of the appellant’s. 

On April 15, 1948, 49 days after its application had been 
filed, the Commission directed a letter to the Civil Aeronautics 
Authority informing that agency that an application had been 
filed by May Broadcasting Company and requesting informa¬ 
tion from the Civil Aeronautics Authority as to the type of 











unfo«T!V 







irRg!*i?!w!TiT»l 








tvXft 

?iv7i 


;v»T» 


!ulnnMXjff 




TOTTi uT5!?w«T«TTw«»^if?«r75»H 







Tim 

t)RiW;T5>?»)»T?sTTnt??^T>Tw 











also admitted in its reply to Opposition to Petition for Re¬ 
hearing that “at the time the Commission granted the applica¬ 
tion of May Broadcasting Company, it was not mutually ex¬ 
clusive with the application of KFAB Broadcasting Company” 
(App. 34). This is in any event made evident by the recital 
of the factual situation set out above. Since appellant’s appli¬ 
cation was not in conflict with the May application at any time 
up to and including the date such application was granted, the 
Ashbacker case did not require that the two applications be 
jointly considered. 

Analysis of the factual situation which resulted in the Su¬ 
preme Court’s decision in the Ashbacker case conclusively 
shows that no comparable situation, requiring application of 
the principles settled in that decision, exists in the present case. 
The Ashbacker case, 326 U. S. 327, holds that where two or more 
applications for construction permits or station licenses, pend¬ 
ing before the Commission but unacted upon are “mutually 
exclusive” in the sense that both cannot be granted because 
the grant of one precludes the grant of the other, the Commis¬ 
sion may not grant one such application without hearing, upon 
a determination under Section 309 (a) of the Communications 
Act that the “public interest, convenience, or necessity would 
be served” thereby, and simultaneously designate the other 
application for the hearing required by the same Section 309 
(a), where the Commission upon examination of an applica¬ 
tion is not able to determine that its grant would serve the 
public interest. The reason for this holding was that such a 
hearing on the second application though possibly satisfying 
“the strict letter of the law,” would in fact place an all but 
impossible burden upon the applicant set for hearing by mak¬ 
ing what is in form a hearing on the merits of the applicant’s 
own application in fact a rehearing on the grant already made 
to the conflicting applicant, with the burden of upsetting 
the prior action entirely on the applicant set for hearing. The 
Supreme Court held, therefore, that under such circumstances 
the Commission is required to designate both applications tp 
be heard in a consolidated hearing, and on the basis of this 
hearing record, determine on a comparative basis, which of the 



two applicants would best serve the public interest and should 
therefore be granted. 

In the Ashbacker case the two applications were mutually 
exclusive in the sense that their simultaneous operation, as 
requested in the applications, would involve prohibitive inter¬ 
ference, since both applicants sought standard broadcast (AM) 
station construction permits for the operation of stations on 
the same frequency of 1230 kilocycles, unlimited time, in Grand 
Rapids and Muskegon, Michigan, which are only 32 miles 
apart. The problem in connection with Commission consid¬ 
eration of PM and television applications is, however, some¬ 
what different. In the standard broadcast (AM) field the 
Commission has not attempted to set out any over-all i 
allocation of the different classes of available frequencies and I 
stations among the various states and communities but has 
determined between conflicting applications for stations in 
different communities on a case-to-case basis in the light of 
the provisions of Section 307 (b) of the Communications Act, 
requiring that the Commission as nearly as possible make a 
"fair efficient and equitable distribution” of facilities among 
the several states and communities. The matter of finding a 
feasible frequency assignment is primarily an engineering prob¬ 
lem which is left to the individual applicant. Within the very 
general limitations imposed by the rules classifying frequencies 
with respect to power, hours of operation, and type of area 
intended to be served, the applicant is free to propose any 
frequency, without regard to the number of existing assign¬ 
ments located in, or serving the community in which he is 
applying, or the possible feasibility of frequencies other than 
that designated by the applicants. In the two newer broad¬ 
cast services, however, where the Commission was not con¬ 
fronted by a situation which had grown up over the years, 
involving existing assignments of thousands of stations, the 
Commission has in advance established tentative allocation 
plans by which the frequencies available for each of the serv¬ 
ices have been distributed in as fair a manner as possible among 
the various metropolitan districts and other major communities 
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■ of the country. 1 * By these allocation plans a fixed number of 
channels are allocated to each of the major metropolitan dis¬ 
tricts and communities and applicants for construction permits 
for stations in any one of these communities are required to 
apply for one of the channels so allocated. 13 Assignments are 
made to applicants from among the available channels for the 
particular community, and where all channels allocated to a 
community are assigned, no further grants will be made to 
applicants for stations in the community, unless a further 
allocation is first made to the community. 

The result is that in the FM and television fields, where 
there are more applications pending for a given community 
than there are existing and unassigned channel allocations, the 
applications may be said to be in conflict with one another since 
grants cannot be made to all, even if each applicant is, con¬ 
sidered by itself, qualified to construct or operate a station. 
Where, as in the present case, there is more than one available 
channel, the applicants are not mutually exclusive in the exact 
sense of the Ashbacker case—since a grant of any one appli¬ 
cation will not necessarily preclude a grant to any other par¬ 
ticular applicant. But since one or more of the applicants 
would necessarily have to be denied, it is clear that the only fair 
procedure by which the various pending applications may be 
considered is to treat them as all “mutually exclusive” and 
to consider all in one consolidated hearing, the result of which 
would be the making of grants up to the number of available 
ffhftnnpls to the applicants best qualified on a comparative basis, 
and the denial of the others. This is the procedure which the 
Commission has adopted and consistently followed in passing 


12 In the television field, the tentative allocation plan is codified as Section 
3.606 of the Commission’s Rules and any changes therein must be made 
through formal rule-making proceedings in accordance with the provisions 
of Section 1.702 of the Commission’s Buies and Section 4 of the Admin¬ 
istrative Procedure Act, 5 U. S. C. f 1004. See, Yankee Network , Inc., 4 
Pike & Fischer, R. B. 164. 

3 While the television applications must specify the channel desired under 
the provisions of Section 1304 of the Commission’s Buies, the Commission 
has consistently held, as appellant points out in its brief <p. 5), that It 
will consider such applications as requesting alternatively assignment to 
any other available channel if the one requested cannot be or is not assigned 
to the applicant 


• • 










5 












’70mTh1TIiV( yj; 


J7T7I 







applications in the light of each additional application for 
licenses in the community. But no such paralysis of the Com¬ 
mission’s licensing proceedures is required by the Ashbacker 
case, which requires joint and comparative consideration only of 
such applications as are actually mutually exclusive at the time 
they are pending before the Commission, prior to final action 
granting or denying any of such applications. 

CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the instant appeal be dismissed. 

Federal Communications Commission, 

Harry M. Plotkin, 

Acting General Counsel. 

Max Goldman, 

Assistant General Counsel . 
Richard A. Solomon, 

John D. Edgebton, 


Counsel. 
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BRIEF FOR THE INTERVENOR 


COUNTER-STATEMENT OF FACTS 

In November 1945 the Federal Communications Com¬ 
mission, pursuant to its rule-making authority, 1 allocated 
specific television channels to the 140 largest cities in the 

1 Section 803(c) and (d) of the Communications Act of 1934 (43 
Stat. 926), 47 U. S. C. sec. 303(c) and (d). 
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United States (1 Pike and Fischer, Radio Regulation, par. 
53:606).* Channels 3, 6 and 7 were allocated to the Omaha- 
Conncil Bluffs metropolitan district; no channels were 
allocated to Shenandoah, Iowa (1 R. R. par. 53:606). On 
January 30, 1948, pursuant to an application filed Decem¬ 
ber 26, 1947, the Commission granted television Channel 
No. 6 at Omaha to Radio Station WOW, Inc. (Joint App. 
37). 

May Broadcasting Company, the licensee of Station 
KM A at Shenandoah, Iowa, an AM station consistently 
heard in Omaha, filed an application on February 26, 1948, 
for television Channel No. 3 at Omaha in order to pro¬ 
vide television programs to a large portion of its AM 
service area ( Joint App. 14-17). Thirty-three days later 
(on March 30, 1948) KFAB Broadcasting Company filed 
an application for television Channel No. 7 at Omaha 
(Joint App. 17-18). 

The Commission, taking the applications up for con¬ 
sideration in the order of their filing, granted the May 
Broadcasting Company application on May 13, 1948, the 
site therein proposed having been previously cleared by 
the Civil Aeronautics Administration (Joint App. 19-20). 
On that date the May Broadcasting Company was the only 
television applicant requesting Channel No. 3 in Omaha, 
and KFAB was the only other applicant then pending for 
a television station, its application being for Channel No. 7. 
KFAB’s proposed site had not yet been approved by 
C. A. A. and its application therefore could not have been 
granted by the Commission on that date (Joint App. 
21,25). 

On May 18,1948, five days after the Commission granted 
the May Broadcasting Company application. Central 
States Broadcasting Company filed an application at 
Omaha for Channel No. 3, subsequently amended to Chan¬ 
nel No. 7 (Joint App. 24-25; Br. 6). 

»' '(-j>V: . X '> *• , : . • V.s 

* Hereinafter cited as-R. R.__ 
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Anticipating that the Commission would consolidate the 
newly filed application of Central States Broadcasting 
Company and the KFAB application for comparative hear¬ 
ing for the single remaining channel (Joint App. 28), 
KFAB filed a petition for rehearing on June 2, 1948, ask¬ 
ing that the grant to May Broadcasting Company be set 
aside, and that the three applications be designated for 
hearing in a three-way proceeding for two frequencies 
(Joint App. 27-30). This petition was denied on October 
- 21, 1948 (Joint App. 3641), the Commission in the mean¬ 
time having ordered a comparative hearing on the KFAB 
and Central States Broadcasting Company applications 
for Channel No. 7 (Joint App. 26-27). Thereupon KFAB 
Broadcasting Company filed its notice of appeal to this 
Court pursuant to section 402(b)(2) of the Communica¬ 
tions Act of 1934 (47 U. S. C. sec. 402(b)(2)) (Joint App. 
1-2). May Broadcasting Company in turn noted its inten¬ 
tion to intervene under section 402(d) of the same Act (47 
U. S. C. sec. 402(d)) (Joint App. 11-13). 

_ i 

SUMMARY OF ARGUMENT 

1. On May 13, 1948 there were two unassigned tele¬ 
vision frequencies for the Omaha area and a single ap¬ 
plicant for each of the frequencies. Since the grant of one 
would not preclude a grant of the other, the two applica¬ 
tions were not on that date “mutually exclusive”, a fact 
grudgingly admitted by the appellant (Joint App. 34). 
Where two applications are not mutually exclusive the 
Commission is not required to act upon both applications 
simultaneously. Accordingly, the Commission’s action of 
May 13, 1948 granting the earlier filed application was 
proper. Mansfield Journal Co. v. F. C. C., No. 9817, de¬ 
cided by this Court March 7, 1949; cf. Unity Corporation. 
Inc.. 4 R. R. 129, 132 (1948); Pulitzer Pub. Co. v. F. C. C. y 
68 App. D. C. 124,127,94 F. 2d 249 (1937). 
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2. The Commission has ample statutory authority to 
establish reasonable “cut-off” rules. Ashbacker v. Fed¬ 
eral Communications Commission, 326 U. S. 327, i333 
(1945). Under the Commission’s cut-off rule a person who 
subsequently files an application cannot complain of a 
grant theretofore made. Rule 1.382; cf. Washington 
Foundation Co. v. Federal Communications Commission 
(C. A. D. C. No. 9411); Telegraph Herald Co. v. Federal 
Radio Commission, 62 App. D. C. 240, 66 F. 2d 220 (1933); 
Midnight Sun Broadcasting Co., 6 F. C. C. 319 (1938). 
Hence, Central States Broadcasting Company, whose ap¬ 
plication was not filed until May 18, 1948, could not com¬ 
plain of the grant made to May Broadcasting Company 
on May 13, 1948. Nor can KFAB, whose application was 
not mutually exclusive with that of May Broadcasting 
Company on the date of the grant, seize upon this subse¬ 
quent filing as grounds for granting a petition for rehear¬ 
ing, in view of the Commission’s express rule that a peti¬ 
tion for rehearing will not be granted unless “at the time 
the application was granted, petitioner had a mutually 
exclusive application pending before the Commission.” 
Rule 1.390(a)(3). 

ARGUMENT 

Counsel for the appellant, in their original statement of 
points, assigned four grounds for their appeal (Joint 
App. 10-11). In their brief they have expressly aban¬ 
doned point number 1 (Br. 3). Since they have not briefed 
the originally assigned points 3 and 4 (Joint App. 11), 
these points must likewise be treated as abandoned. Jack- 
son v. Fuller, 66 App. D. C. 239, 241, 85 F. 2d 816 (1936); 
Schtoartzmcvn v. Lloyd, 65 App. D. C. 216, 218, 82 F. 2d 
822 (1936); Abrams v. American Security & Trust Co., 72 
App. D. C. 79, 80, 111 F. 2d 520 (1940); Court Rules, 
17(c)(8), 17(i). This leaves for consideration assignment 
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number 2 (Joint App. 10-11), which is in fact the sole error 
relied on by appellant in the “statement of points” set 
forth in its brief (Br. 2). 


The KFAB and May Broadcasting Company Applications 
Were Not Mutually Exclusive on May 13, 1948 and a 
Grant of the Earlier Filed Application Was Proper. 1 

j 

The Commission has allocated three television channels 
(Channels 3, 6 and 7) to the Omaha-Council Bluffs metro¬ 
politan district. Rule 3.606 (1 R. R. par. 53:606). On 
January 30, 1948 Channel No. 6 was assigned to WOW, 
Inc., leaving two unassigned channels in that area. Under 
the Communications Act and the Commission’s Rules an 
application must set forth the particular frequency de¬ 
sired. 47 U. S. C. sec. 308(b); Rule 1.304 (1 R. R. pax. 
51:304).* An applicant can file for only one frequency in 
a given area. Rule 1.304 (1 R. R. par. 51:304); cf. Fort 
Industry Company , 4 R. R. 490 (1948). Pursuant to these 
rules, May Broadcasting Company filed an application; on 
February 26,1948 for television Channel No. 3, and KFAB 
Broadcasting Company filed on March 30, 1948 for tele¬ 
vision Channel No. 7. No other television applications 
were filed for the Omaha-Council Bluffs area until Central 
States Broadcasting Company filed its application on May 
18,1948. | 

Therefore, on May 13, 1948, there were two unassigned 
television frequencies, and a single applicant for each of 
the frequencies. Since a grant of one would not preclude 
a grant of the other, the two applications were not “mu¬ 
tually exclusive” in the Ashbacker sense (326 U. S. 327), 
and either could have been granted without a hearing pur- 

i 

8 Prior to July 1, 1947, the rules did not require PM applicants to 
specify a particular channel. Rule 1.304 footnote (IRS. 51:304 foot¬ 
note) ; cf. Mansfield Journal Co. V. F. C . C., No. 9817, decided by this 
Court March 7, 1949. I 
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su&nt to section 309(a) of the Communications Act (47 
TJ. S. C. sec. 309(a)), just as the Commission could have 
granted a standard (AM) application for 1230 kc. while 
another application was pending for the use of 1340 kc. 
in the same community. Cf. Pulitzer Pub. Co. v. F. C. C., 
6$ App. D. C. 124, 127, 94 F. 2d 249 (1937); Mansfield 
Journal Co. v. F. C. C n No. 9817, decided by this Court 
March 7, 1949; Big Sioux Broadcasting Co., 3 K R. 
1407,1410-1413 (1947); 3 Pike and Fischer, Administrative 
Late 41cL 12-17; In re Seaside Broadcasting Co., 3 R. R. 
655, 3 Pike and Fischer, Administrative Law, 41d. 12-14. 
In fact, appellant has grudgingly admitted in pleadings 
filed with the Commission in this case that it “can probably 
be said that at the time the Commission granted the 
application of May Broadcasting Company, it was not 
mutually exclusive with the application of KFAB Broad¬ 
casting Company for the reason that there were on May 
13, 1948 two applications pending for the use of two tele¬ 
vision channels in Omaha’’ (Joint App. 34). 

Since the two television applications were not mutually 
exclusive the Commission, in line with its practice of pro¬ 
cessing applications in the order of their filing (cf. Rule 
1.373, 1 R. R. par. 51:373), was therefore free on May 13, 
1948 to consider and grant without a hearing the May 
Broadcasting Company application, filed 33 days ahead 
of the KFAB application. Mansfield Journal Co. v. 
F. C. C., No. 9817 decided by this Court March 7, 1949. 
The site proposed in the KFAB application (although ulti¬ 
mately submitted to and approved by C. A. A. in shorter 
time than was May Broadcasting Company’s site) 4 had 
not on that date been cleared by C. A. A. and hence the 
KFAB application was not in a condition to be granted on 


4 The May application was filed February 26, 1948 and referred to 
C A. A. 49 days later (Joint App. 19). The KFAB application was filed 
March 30, 1948 and referred to C. A. A. 43 days later (Joint App. 21). 
The C. A. A. approved the May application site 19 days after it was 
submitted, and the KFAB site 15 days after it was submitted (Joint 
App. 20, 25). Thus, KFAB cannot claim any discriminatory treatment. 
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that date. Cf. Rule 1.377, 1 R. R. par. 51:377. There 
was no reason why the Commission, merely because a later 
filed (but not mutually exclusive) application had not 
been processed to the point it could be granted, should 
withhold action on an earlier and non-conflicting applica¬ 
tion otherwise in proper shape for a grant without a 
hearing. Otherwise an applicant by specifying a site near 
an airport runway or by failing to furnish adequate finan¬ 
cial or other data in his original application could “block” 
non-conflicting applications for an indefinite period. Or¬ 
derly administrative procedure should not be thus frus¬ 
trated. Unity Corporation, Inc., 4 R. R. 129 (1948), appeal 
dismissed sub nom. Mansfield Journal Co. v. F. C. C., No. 
9817 decided March 7, 1949. In that case the Commission 
made these observations (p. 132): 

At the time these three applications [for Mansfield, 
Ohio] were designated for hearing, they were mutually 
exclusive since only two channels were then available 
for assignment Had three channels then been allo¬ 
cated at Mansfield, obviously no mutual exclusivity 
would have existed and the Commission, consistent 
with the Communicalions Act and orderly administra¬ 
tive procedure, would have processed each application 
individually and determined whether it should be 
granted or set for hearing without regard to the other 
non-conflicting applications for the same community. 
In a like manner, had a third channel become avail- 
' able after the applications were designated for hear¬ 
ing, but before such hearing, thus removing the basis 
for conflict, the Commission would, in all likelihood 
have severed the applications from each other and 
dealt with each on its own individual merits, based 
upon all information with regard to that applicant 
then before the Commission. . . . The Ashbacker case 
(326 U. S. 327) requires comparative consideration of 
applications only when those applications are mutually 
exclusive at the time of such consideration. That case 
forbids the Commission’s granting one or more appli¬ 
cations when so to do would compel the denial of any 
other application then before the Commission. The 


i 
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Ashbacker case does not require that the Commission 
suspend the processing and granting of an application 
in an orderly manner consistent with sound adminis¬ 
trative procedure merely because of a speculative 
possibility that some later change in circumstances 
existing at the time of such grant might render more 
difficult the likelihood of a grant at a later date of 
another application pending at the time of such 
prior grant* 

In refusing to disturb the foregoing ruling, this Court 
said: “to hold that the appellant may appeal from the 
Richland, Inc., grant would amount to a holding that 
whenever two or more applications, not mutually exclusive, 
for similar licenses in one locality are pending before the 
Commission, they must be acted on simultaneously so that 
no applicant may gain advantage by beginning operations 
before another. We are not prepared to announce such 
a ruling.” Mansfield Journal Co. v. F. C. C., No. 9817, 
decided March 7,1949. 

In view of this Courts holding in the Mansfield case, 
and in view of the fact that the appellant, although origi¬ 
nally assigning the point as error, has not seen fit to 
brief the matter, the proposition that the May Broadcast¬ 
ing Company grant of May 13, 1948 was valid when made 
need not be further labored. Since the KFAB and May 
Broadcasting Company applications were not mutually 
exclusive on May 13, 1948, and since the Commission is 
not required to act upon non-exclusive applications simul¬ 
taneously, the Commission did not err in granting the 
earlier filed application on that date, and in withholding 
action on the later application pending study by the Com¬ 
mission and clearance of its site by C. A. A. 


* 


9 Italics supplied throughout this brief. 
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A Grant Valid When Made Is Not Rendered Invalid by the 
Subsequent Filing of Another Application nor a Peti¬ 
tion for Rehearing. 

Appellant makes the sole point (Br. 2) that its petititon 
for rehearing “reopened” the May 13,1948 grant, that the 
Commission, when it finally passed upon the petition for 
rehearing on October 21, 1948, had to take into consider¬ 
ation a new application filed subsequent to May 13, 1948, 
that there were on file on October 21, 1948 more applica¬ 
tions than frequencies, that the May 13,1948 grant (though 
valid when made) had to be rescinded, and that all three 
applications as a matter of law should have been desig¬ 
nated for comparative hearing (Br. 9,12). In view of the 
explicit provisions of the Communications Act and the 
Commission’s rules, this contention borders on the frivo¬ 
lous.* 

The opinion of the Supreme Court in the Ashbacker 
case, as the appellant recognizes (Br. 9), makes it clear 
that the Commission has the power to establish a reason¬ 
able “cut-off date”, i.e. a date by which an application 
must be filed in order to be entitled to comparative con¬ 
sideration with another pending application. At the time 
the Ashbacker case was decided (December 3, 1945) no 
such cut-off date had been formally established by rule or 
regulation of the Commission. Subsequent to that de¬ 
cision, as appellant points out (Br. 10), the Commission 
adopted a rule establishing a cut-off date in docket cases 
(those scheduled for hearing) by requiring that competing 
applications, in order to be considered comparatively, must 
be filed at least twenty days prior to the date for which 
the hearing is calendared. Rule 1.387(b)(3) (1 R. R. 
51:387 (b) (3)). 

6 It should be stated, in fairness to counsel for appellant, that in his 
original brief he admittedly (Supp. Br. 1-2) overlooked an express cut¬ 
off rule adopted by the Commission on February 5, 1948. 


i 
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In its original brief appellant labored under the mis¬ 
apprehension that no rule had been adopted establishing 
a cut-off date for applications considered and granted 
without a hearing (Br. 10). This is not the fact. On Feb¬ 
ruary 5, 1948, prior to the filing of either the May Broad¬ 
casting Company or the KFAB application, the Commis¬ 
sion adopted a rule stating that in making grants without 
a hearing it “will not consider any other application as 
being mutually exclusive with the application under con¬ 
sideration unless such other application was substantially 
complete and was tendered for filing with the Commission 
not later than the close of business on the day preceding 
the day on which the Commission takes action with-respect 
to the application under consideration.” Rule 1.382 (1 
R. R. par. 51:382). Even prior to the adoption of this rule 
the Commission and the members of the communications 
bar operated on the assumption that an application, in 
order to be considered comparatively, had at least to be 
on file on the date that the Commission acted upon the 
other application. See Foundation Co . of Washington, 4 
R. R. 393, 394, 396; Midnight Sun Broadcasting Company, 
6 F. C. C. 319 (1938). T 

It is clear from the foregoing rule of February 5, 1948 
that the Central States Broadcasting Company applica¬ 
tion, filed on May 18,1948 was not entitled to comparative 
consideration when the Commission granted the May 
Broadcasting Company application on May 13, 1948, since 
it was not on file at the close of business the preceding 
day. It is equally clear that Central States Broadcasting 
Company could not be heard to complain, and has not in 
fact complained, of the order of May 13, 1948. See Tele - 
graph Herald Co. v. Federal Radio Commission, 62 App. 
D„ C. 240, 66 F. 2d 220 (1933); Washington Foundation 


7 Cf. Justice Douglas’s statement of the facts in the Askbaeker case 
where he was careful to point out that the Ashbacker application was 
on file “before the Fetzer application had been acted upon”. 326 U. S. 
327, 328 (1945). 
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Company v. Federal Communications Commission (C. A. 
D. C. No. 9411). j 

In the latter case the appellant filed a conflicting appli¬ 
cation 19 days after the Commission had made a grant to 
another applicant. Simultaneously with the filing of that 
application appellant petitioned for reconsideration argu¬ 
ing, as appellant does here, that the grant should be set 
aside and both applications designated for comparative 
hearing. This Court dismissed the appeal. In that case 
and in the instant case a petition for reconsideration was 
filed within 20 days after the grants complained of were 
made. In that case and in the instant case no mutually 
exclusive applications were on file when the action com¬ 
plained of was taken. In that case and in this case appli¬ 
cations were filed shortly after the grants were made 
which, had they been on file when the actions complained 
of were taken, would have rendered the applications mu¬ 
tually exclusive under the Ashbacker decision and would 
have precluded grants without comparative hearings. In 
that case this Court dismissed an appeal from the Com¬ 
mission’s refusal to set aside a grant which was valid 
when taken but which it would have been precluded (as Jin 
original action) from taking at the time the petition for 
reconsideration was acted upon. With a cut-off rule on 
the books, it follows a fortiori that the Central States 
Broadcasting Company would have no standing to com¬ 
plain of the grant made on May 13, 1948 to May Broad¬ 
casting Company. 

Nor is appellant in any better position to seize upon 
a subsequent happening. Its entire brief is bottomed bn 
the major premise (Br. 9-12) that the Commission had 
not adopted a cut-off rule applicable to grants made with¬ 
out hearings. From this premise appellant argues that 
the grant of May 13, 1948 was suspended by the petition 
for rehearing (citing Black River Valley Broadcasters, 
Inc. v. McNinch, 690 App. D. C. 311), and therefore con- 




12 


eludes that subsequently filed applications are entitled to 
comparative consideration. Since (as we have seen) the 
major premise is fallacious, this syllogistic reasoning col¬ 
lapses. But even if the major premise were sound, the con¬ 
clusion would not follow. 

By section 405 of the Communications Act (47 U. S. C. 
sec. 405) Congress has conferred on the Commission dis¬ 
cretionary authority to grant a petition for rehearing 
filed “at any time” in telephone and telegraph matters, 
but has provided in radio cases that petitions for rehear¬ 
ing must be filed “within twenty days”. Section 405 fur¬ 
ther provides that “no such application [for rehearing] 
shall excuse any person from complying with or obeying 
any decision, order or requirement of the Commission, or 
operate in any manner to stay or postpone the enforce¬ 
ment thereof, without the special order of the Commis¬ 
sion.” It is clear, therefore, from the express provisions 
of the Communications Act that a petition for rehearing 
does not automatically suspend the order, grant, or action 
complained of, or render it a nullity. The Commission 
on its own motion did not stay its grant of May 13, 1948. 
KFAB has neither applied to the Commission nor to this 
Court for a stay of that action. Accordingly, May Broad¬ 
casting Company was duty bound by the very terms of 
the construction permit granted on May 13, 1948, to com¬ 
mence construction within two months. This it did and 
as a result has incurred expenditures in excess of $200,000. 
To say, under these circumstances and in view of the 
express provisions of section 405, that the grant of May 
13, 1948 was rendered a complete nullity by the petition 
for rehearing is obviously unsound. 

The authorities which appellant cites (Br. 11-12) merely 
stand for the proposition that when a petition for rehear¬ 
ing has been timely filed the Commission retains jurisdic¬ 
tion to correct any previous errors and that its decision 
“is not final, within the meaning of the statute providing 
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for an appeal, until disposition of an application for re¬ 
hearing or reconsideration seasonably made and enter¬ 
tained.’’ United States ex rel Dascomb v. Board of Tap 
Appeals, 56 App. D. C. 392, 394, 16 F. 2d 337, 339, quoted 
by appellant (Br. 12). 

Therefore, in deciding a petition for rehearing, the cor¬ 
rectness or incorrectness of the Commission’s action is to 
be determined by the circumstances which existed at the 
time the action complained of was taken and not on the 
basis of subsequent developments. The Commission’s rule 
on this point is likewise specific. Rule 1.390(a) (3) (1 R. R. 
par. 51:390(a) (3)). That rule specifies four situations 
under which a “petition for reconsideration or rehear¬ 
ing” will be granted. 8 We are here concerned with the 
third situation, namely, that a petition for rehearing will 
be granted “if the petitioner shows that: ... (3) At the 
time the application was granted, petitioner had a mutually 
exclusive application pending before the Commission;” 
Appellant’s petition for rehearing did not come within 
that rule. At the time the May Broadcasting Company 
application was granted on May 13, 1948, appellant did 
not have a mutually eocclusive application pending before 
the Commission. On that date, as we have seen there 
were two applications on file for two frequencies and each 
applicant was requesting a different frequency. There 
were sufficient frequencies for both applicants. Hence, the 
two applications were not mutually exclusive on that date. 
It was, therefore, proper to grant without a hearing pur¬ 
suant to section 309(a) of the Communications Act the 
earlier filed application. The fact that a third application 
was filed five days later does not void a prior valid grant. 
KFAB cannot seize upon this subsequent happening as 
grounds for attacking an action which was valid when 

8 In this connection it is to be noted that section 405 of the Com¬ 
munications Act expressly provides that “applications for rehearing shall 
be governed by such general rules as the Commission may prescribe.” 
47 U. S. C. sec. 405. 


i 
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taken, especially in view of the express language of the 
Commission’s cut-off and rehearing rules. 

Appellant makes much of the fact (Br. 10) that the Com¬ 
mission on June 9, 1948 reconsidered a television grant it 
had made on June 2, 1948 for Seattle, set that grant aside, 
and ordered a comparative hearing on the four applica¬ 
tions then pending for three frequencies in Seattle (Joint 
App. 35). The Commission’s ruling in that case refutes 
rather than sustains appellant’s position. When the Com¬ 
mission originally granted one of the Seattle applicants 
on June 2, 1948, it erroneously believed that there were 
only three applications pending for the three frequencies 
and hence that they were not mutually exclusive and could 
be granted separately without a hearing. It subsequently 
learned that a fourth application had been filed on June 
1, 1948. It was apparent, therefore, under Rule 1.382 that 
this fourth application, since it was on file before the 
Commission made its grant of June 2, 1948, was entitled 
to comparative consideration and that the grant of June 
2 was improper. The Commission on its own motion 
accordingly rescinded its action and set all four applica¬ 
tions for hearing. Cf. Symons Broadcasting Co. v. Fed¬ 
eral Radio Commission, 62 App. D. C. 46, 64 F. 2d 381 
(1933). In the instant case the conflicting application was 
not filed until five days after the grant was made on May 
13, 1948, and under Rule 1.382 such an application is not 
to be deemed mutually exclusive with an application al¬ 
ready granted. 

As the Commission correctly observed in its memo¬ 
randum opinion in this case, appellant’s contention that 
where applications are filed less than 20 days after a 
grant, the grant should be set aside and the applications 
designated for comparative hearing “would simply sub¬ 
stitute a cut-off date of 20 days after the grant for the pres¬ 
ent cut-off date of the date of grant” (Joint App. 41). 
Since the existing cut-off rule is valid, we are not con- 



cemed in an adjudicatory proceeding with appellant’s 
views that another rule might be preferable. The initial 
forum for that contention is not this Court. 

j 

, . , i 

CONCLUSION i 

It has been shown (1) that the Commission’s action 
granting the May Broadcasting Company application on 
May 13, 1948 was proper; and (2) that the subsequent 
filing of an additional application and a petition for re¬ 
hearing did not impair the validity of that grant. The 
appeal should, therefore, be dismissed. 

Respectfully submitted, ! 


Andrew G. Hal e y 
James A. McKenna, Jr. 
Vernon L. Wilkinson 

Attorneys for Intervenor 
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Communications Act of 1934> as amended . 

Sec. 303. Except as otherwise provided in this Act, the 
Commission from time to time, as public convenience, in¬ 
terest, or necessity requires, shall— 

(c) Assign bands of frequencies to the various classes 
of stations, and assign frequencies for each individual sta¬ 
tion and determine the power which each station shall 
use and the time during which it may operate; 

(d) Determine the location of classes of stations or in¬ 
dividual stations. 

Sec. 308. (b) All such applications shall set forth 

such facts as the Commission by regulation may prescribe 
as to the citizenship, character, and financial, technical, 
and other qualifications of the applicant to operate the 
station; the ownership and location of the proposed station 
and of the stations, if any, with which it is proposed to 
communicate; the frequencies and the power desired to be 
used; the hours of the day or other periods of time during 
which it is proposed to operate the station; the purposes 
for which the station is to be used; and such other infor¬ 
mation as it may require. The Commission, at any time 
after the filing of such original application and during the 
term of any such license, may require from an applicant 
or licensee further written statements of fact to enable it 
to determine whether such original application should be 
granted or denied or such license revoked. Such applica¬ 
tion and/or such statement of fact shall be signed by the 
applicant and/or licensee under oath or affirmation. 

Sec. 309. (a) If upon examination of any application 
for a station license or for the renewal or modification of 
a station license the Commission shall determine that 
public interest, convenience, or necessity would be served 
by the granting thereof, it shall authorize the issuance, 
renewal, or modification thereof in accordance with said 
finding. In the event the Commission upon examination 
of any such application does not reach such decision with 
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respect thereto, it shall notify the applicant thereof, shall 
fix and give notice of a time and place for hearing thereon, 
and shall afford such applicant an opportunity to be heard 
under such rules and regulations as it may prescribe, i 

Sec. 402. (d) Within thirty days after the filing of 

said appeal any interested person may intervene and par¬ 
ticipate in the proceedings had upon said appeal by filing 
with the court a notice of intention to intervene and a 
verified statement showing the nature of the interest of 
such party, together with proof of service of true copies 
of said notice and statement, both upon appellant and upon 
the Commission. Any person who would be aggrieved or 
whose interests would be adversely affected by a reversal 
or modification of the decision of the Commission com¬ 
plained of shall be considered an interested party. 

• • • • I 

Rules and Regulations of the Federal Communications 
Commission. 

1.304. Contents of applications.—Each application (un¬ 
less otherwise directed) shall be specific with regard to 
frequency or frequencies, power, hours of operation, equip¬ 
ment, location of the station, and other information re¬ 
quired by the application forms.* An application for 
broadcast facilities in the Standard, FM, or television 
bands shall be limited to one frequency and an applica¬ 
tion for radio station construction permit or license re¬ 
questing alternate facilities will not be accepted. 

1.377. Reference of application to Civil Aeronautics 
Administration.—Application for radio facilities which in¬ 
volve the erection of proposed antennas or changes in the 
height or location of existing antennas are referred tq the 
Civil Aeronautics Administration for the recommendation 

1.304 Footnote. Applications for FM facilities filed before July 1, 
1947, need not specify a particular frequency unless the applicants are 
directed to do so by the Commission. 

• j 

i 
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of that agency as to whether the antenna in question 
c^j^titutes a menace to air navigation. 

' vv£ 390. petitions for reconsideration or for rehearing— 
-(a) Where an application has been granted without a 
hearing, any person aggrieved or whose interests would 
be adversely affected thereby may file a petition for re¬ 
consideration of such action. Such petition must be filed 
with the Commission within 20 days after public notice is 
given of the Commission’s action in granting the applica¬ 
tion. Such petition will be granted if the petitioner shows 
. that: * 

• • • • 

(3) At the time the application was granted, petitioner 
had a mutually exclusive application pending before the 
Commission; . . . 
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